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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

 
In re 
 
DBMP LLC,1 
 
 Debtor. 
 

: 
: 
: 
: 
: 
: 
: 

 
 
Chapter 11 
 
No. 20-30080 (JCW) 
 
 

 
OFFICIAL COMMITTEE OF ASBESTOS 
PERSONAL INJURY CLAIMANTS, and 
SANDER L. ESSERMAN, in his capacity as 
Legal Representative for Future Asbestos 
Claimants, 
 
 Plaintiffs, 
 
v. 
 
DBMP LLC and CERTAINTEED LLC, 
 
 Defendants. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
Adversary Proceeding 
 
 
No. [] 
 

 
COMPLAINT FOR ENTRY OF AN ORDER SUBSTANTIVELY 

CONSOLIDATING THE ESTATE OF DBMP LLC WITH CERTAINTEED LLC 
OR, IN THE ALTERNATIVE, REALLOCATING THE 

ASBESTOS LIABILITIES OF THE DEBTOR TO CERTAINTEED LLC 

Plaintiffs, the Official Committee of Asbestos Personal Injury Claimants and Sander L. 

Esserman, in his capacity as legal representative for future asbestos claimants in the above-titled 

chapter 11 case, by and through their respective undersigned counsel, hereby submit this complaint 

seeking entry of an order substantively consolidating the bankruptcy estate of Defendant DBMP 

with Defendant CertainTeed LLC, nunc pro tunc to January 23, 2020 (“Petition Date”) or, in the 

                                                 
1 The last four digits of the Debtor’s taxpayer identification number are 8817.  The Debtor’s address is 20 Moores 
Road, Malvern, Pennsylvania 19355.  
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alternative, reallocating the asbestos liabilities of the Debtor to CertainTeed.2  The grounds 

supporting this relief are as follows: 

INTRODUCTION 

1. Within a matter of hours on October 23, 2019, the Debtor’s predecessor, 

CertainTeed, engineered a divisional merger under Texas law and effectively divided itself into 

two companies, current CertainTeed and DBMP.  Current CertainTeed received 97% of former 

CertainTeed’s assets, with the remaining 3% allocated to DBMP.  Significantly, all legacy asbestos 

liabilities of former CertainTeed were dumped into DBMP.  Ninety-two days later, DBMP was 

dropped into chapter 11. 

2. Through this stratagem, CertainTeed and DBMP have sought to isolate their 

asbestos liabilities from profitable operating businesses and to single out asbestos victims for 

unfair and discriminatory treatment by essentially breaking CertainTeed into separate corporate 

entities that Plaintiffs now seek to consolidate.  Because their claims are stayed, asbestos victims 

are unable to obtain compensation in the civil justice system for the harm inflicted on them by 

CertainTeed.  And, even though more than 18 months have passed since the Petition Date, this 

chapter 11 case is no closer to the finish line than it was on the Petition Date.  No consensual plan 

has been proposed, but only a mere placeholder with no conceivable chance of being confirmed.  

No global settlement between the Debtor and the claimants’ representatives has been reached.  

Instead, the Debtor is channeling its energies and resources into abusive and improper claimant 

questionnaires and subpoenas directed to asbestos trusts to garner information and data it 

presumably intends to use in a contested estimation proceeding that has not been authorized.  All 

                                                 
2  For purposes of this Motion, “CertainTeed” refers to (1) CertainTeed Corporation and CertainTeed LLC, as that 
entity existed prior to the Texas divisional merger on October 23, 2019, and (2) CertainTeed LLC, as it exists after 
the divisional merger.  When the context requires greater specificity, “former CertainTeed” refers to pre-divisional 
merger CertainTeed and “current CertainTeed” refers to post-divisional merger CertainTeed. 
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the while, sick and dying asbestos victims and their families remain uncompensated and unable to 

vindicate their state-law rights. 

3. In contrast, current CertainTeed is outside of bankruptcy and is paying its (non-

asbestos) unsecured creditors in the ordinary course of business.  CertainTeed is also free to pay 

its equity holders ahead of asbestos claimants, potentially to the tune of hundreds of millions of 

dollars.3  Through the divisional merger and chapter 11 filing, asbestos claimants have been 

structurally subordinated to other unsecured creditors and equity holders. 

4. Under these circumstances, this Court should order the substantive consolidation 

of DBMP and CertainTeed.  The purpose of substantive consolidation is to ensure the equitable 

treatment of all creditors.  Substantive consolidation will rescind the structural subordination of 

asbestos creditors that the Debtor and its cohorts have put in place through the Corporate 

Restructuring, ensuring that asbestos creditors will once again be pari passu with other unsecured 

creditors and have priority over equity holders, as the Bankruptcy Code provides.  Substantive 

consolidation will ensure that CertainTeed’s assets will once again be available to asbestos 

claimants as they are to other unsecured creditors and will be housed within the same entity that is 

holding its asbestos liabilities.  And substantive consolidation will put a stop to CertainTeed’s 

ability to “loan” or upstream income generated from its business operations to its equity holders, 

beyond this Court’s jurisdiction and oversight of assets that should be available to satisfy the 

claims of all creditors.  Substantive consolidation is an equitable cure for CertainTeed’s abuse of 

the Texas divisional merger law and the resulting injustice inflicted upon CertainTeed’s asbestos 

claimants. 

                                                 
3  The Debtor and CertainTeed’s ultimate parent holding company, Compagnie de Saint-Gobain S.A., as of August 
10, 2021, had a market capitalization of €33.889 billion (or nearly $40 billion).  Compagnie de Saint-Gobain S.A. 
(SGO.PA), YAHOO! FINANCE (Aug. 10, 2021, 5:35 PM EST), https://finance.yahoo.com/quote/sgo.pa/.  That is value 
outside this Court’s jurisdiction and oversight.   
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5. Finally, this Court should order substantive consolidation nunc pro tunc as of the 

Petition Date.  Such retroactive relief will allow these chapter 11 cases to move forward from 

where they should have started:  with all the assets and liabilities housed in a single entity on the 

Petition Date.  Such relief will also enable the consolidated estate to recover, as unauthorized 

postpetition transfers, any cash that has been loaned or upstreamed from CertainTeed to its parent 

companies since the Petition Date.  For all the reasons set forth herein, this Court should grant the 

Motion.4 

6. Alternatively, the Court should declare that the assignment to and acceptance by 

the Debtor of the asbestos liabilities are void as unconscionable, and as such should be disregarded.  

DBMP had no meaningful choice in the preparation and execution of any of the various 

agreements, and had no choice in being saddled with the obligations forced upon it as part of the 

Corporate Restructuring.  Rather, CertainTeed’s parent companies used their control and authority 

over DBMP to essentially contract with itself.  There was no real and voluntary meeting of the 

minds associated with the execution, assignment, and assumption of the asbestos liabilities, nor in 

connection with the intercompany agreements manufactured to provide DBMP with a thin basis 

with which to assert the legitimacy of the Corporate Restructuring. 

7. Concurrently with the filing of this Complaint, Plaintiffs have filed a motion 

(“Motion”) seeking the same relief requested in this Complaint and setting forth in more detail the 

legal grounds supporting the relief requested herein.5 

                                                 
4  In an abundance of caution, concurrently with this Complaint and the Motion, Plaintiffs have filed a motion in 
the base case to conduct a Rule 2004 examination of current CertainTeed for the limited purpose of obtaining the 
identities and mailing addresses of CertainTeed’s creditors, so that notice of this Complaint and the Motion may be 
provided to those creditors. 
5  Plaintiffs incorporate the arguments and authority contained in the Motion as if fully set forth herein. 
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JURISDICTION AND VENUE 

8. In accordance with Federal Rule of Bankruptcy Procedure 7008(a), this adversary 

proceeding relates to the case commenced by DBMP on the Petition Date under chapter 11 of the 

Bankruptcy Code, which is captioned In re DBMP LLC, Case No. 20-bk-30080, and is pending 

before this Court. 

9. The United States District Court for the Western District of North Carolina 

(“District Court”) has jurisdiction of this adversary proceeding under 28 U.S.C. § 1334(b), as this 

proceeding arises under the Bankruptcy Code, or arises in or is related to a case under the 

Bankruptcy Code.  This Court exercises such jurisdiction under 28 U.S.C. § 157(a) and the 

standing order of the District Court referring bankruptcy cases to bankruptcy judges in this district. 

10. This matter is a core proceeding under 28 U.S.C. § 157(b).  Plaintiffs consent to the 

entry of a final order or judgment by this Court in the above-titled proceeding. 

11. Venue in this district is proper under 28 U.S.C. § 1409. 

PREDICATES FOR RELIEF 

12. The statutory predicate for the relief requested herein is 11 U.S.C. § 105(a). 

13. Plaintiffs have commenced this adversary proceeding in accordance with Rule 

7001(1) and (7) of the Federal Rules of Bankruptcy Procedure. 

14. Plaintiffs have made no prior request for the relief requested herein to this or any 

other court. 

THE PARTIES 

15. Plaintiff Official Committee of Asbestos Personal Injury Claimants is a statutory 

committee of creditors appointed by order of this Court, dated February 14, 2020, in accordance 
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with 11 U.S.C. § 1102(a).6  The Committee’s members are individuals who assert present or 

pending claims against the Debtor for personal injury or wrongful death arising from, or 

attributable to, exposure to asbestos or asbestos-containing products. 

16. Plaintiff Sander L. Esserman was appointed the legal representative for future 

asbestos claimants by order of this Court, dated June 1, 2020, in accordance with 11 U.S.C. 

§§ 105(a) and 524(g)(4)(B)(i), for the purpose of representing and protecting the rights of presently 

unknown individuals who in the future will hold claims against the Debtor for personal injury or 

wrongful death arising from, or attributable to, exposure to asbestos or asbestos-containing 

products.7 

17. Defendant DBMP is a limited liability company organized and existing under the 

laws of the State of North Carolina, with its executive offices located at 20 Moores Road, Malvern, 

Pennsylvania 19355. 

18. Defendant CertainTeed is a limited liability company organized and existing under 

laws of the State of Delaware, with its executive offices located at 20 Moores Road, Malvern, 

Pennsylvania 19355. 

THE FACTS 

I. ASBESTOS LAWSUITS AGAINST CERTAINTEED 

19. DBMP’s predecessor, former CertainTeed, spent decades in the tort system, 

defending against lawsuits seeking compensation for personal injury or wrongful death caused by 

                                                 
6  See Order Appointing the Official Committee of Asbestos Personal Injury Claimants, 3:20-bk-30080, ECF No. 
155. 
7  See Order Appointing Sander L. Esserman as Legal Representative for Future Asbestos Claimants, 3:20-bk-
30080, ECF No. 310. 
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exposure to its asbestos-containing products.8  According to DBMP, CertainTeed has faced more 

than 300,000 lawsuits for asbestos-induced personal injury and wrongful death since the 1970s.9  

By and large, if CertainTeed could not obtain dismissal of asbestos lawsuits, it sought to settle 

them, including through inventory or group settlement arrangements.10  Since 2002, CertainTeed 

has incurred approximately $2 billion in costs defending and resolving those lawsuits, ranging 

from approximately $80 million to over $160 million per year in defense and indemnity costs.11  

Of that $2 billion, CertainTeed paid approximately $1.5 billion “out of pocket” as its asbestos-

related insurance coverage became exhausted.12  As of the Petition Date, more than 60,000 

asbestos-related claims and associated lawsuits were pending on court dockets against the 

Debtor/CertainTeed.13 

II. PROJECT HORIZON 

20. For years, the French executives at CertainTeed’s ultimate parent holding company, 

Compagnie de Saint-Gobain S.A. (“Compagnie de Saint-Gobain”), paid close attention to 

ongoing asbestos litigation against CertainTeed in the United States, requiring periodic reports and 

updates from executives at the North American parent, Saint-Gobain Corporation (“SGC”).14  

Despite the long-tail asbestos liabilities confronting CertainTeed, the French executives at 

Compagnie de Saint-Gobain opposed any kind of bankruptcy relief for CertainTeed.  According 

                                                 
8  Findings of Fact and Conclusions of Law Regarding Order: (I) Declaring Automatic Stay Applies to Certain 
Actions Against Non-Debtors, (II) Denying Committee’s Motion to Lift Stay, and Alternatively (III) Prelim. Enjoining 
Such Actions ¶¶ 29-30, 3:20-ap-03004, ECF No. 343 (“Court’s Findings and Conclusions”). 
9 Decl. of Robert J. Panaro ¶ 27, 3:20-bk-30080, ECF No. 24 (“Panaro Decl.”); Notice of Filing Decls. Ex. E, 
¶¶ 11, 15-16, 3:20-ap-03004, ECF No. 238 (“Starczewski Decl.”). 
10  See Informational Brief of DBMP LLC, at 16-17, 3:20-bk-20080, ECF No. 22 (“Informational Br.”). 
11 Informational Br. at 18; Panaro Decl. ¶¶ 27, 30; Starczewski Decl. ¶ 16. 
12 Panaro Decl. ¶ 27. 
13  Id. ¶ 28. 
14  Gross Dep. 20:10-21; 21:24-23:23; 25:17-26:10, June 2, 2021, attached hereto as Exhibit 11. 
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to Amiel Gross, a former in-house lawyer originally seconded to DBMP, bankruptcy “has a 

different meaning in France, there is a stigma associated with it, and they won’t approve it.  They 

won’t allow it.”15 

21. The attitudes of the French executives and the U.S. management team regarding 

bankruptcy began to change with developments in the Garlock and Bestwall cases.  “Garlock 

blazed a trail,” explained Mr. Gross.16  And then “here was Georgia-Pacific . . . putting all their 

asbestos liabilities in a North Carolina company and running it into bankruptcy.”17  It was in this 

context that CertainTeed planned and implemented the Texas divisional merger known as the 

“Corporate Restructuring.” 

22. Within the CertainTeed organization, the planning and implementation of the 

Corporate Restructuring bore the codename “Project Horizon.”18  Project Horizon was an attorney-

created and -implemented strategy to resolve all of CertainTeed’s asbestos liabilities without 

subjecting its business operations or its preferred creditors to the bankruptcy process.19  Project 

Horizon involved not only CertainTeed’s upper management but also SGC’s.20  The genesis of 

Project Horizon has been attributed to the general counsel of SGC, and the law firm of Goodwin 

Proctor, CertainTeed’s current counsel, was brought in early to assist with the project.21 

                                                 
15  Id. at 28:23-25. 
16  Id. at 46:23-24. 
17  Id. at 46:24-47:3. 
18  DBMP 30(b)(6) Dep. 62:21-63:8 (Starczewski), Dec. 15, 2020, attached hereto as Exhibit 12. 
19  Court’s Findings and Conclusions ¶ 38; see also CertainTeed 30(b)(6) Dep. 62:2-7 (Campbell), Dec. 18, 2020, 
attached hereto as Exhibit 13 (describing Project Horizon as a “legal-driven process”); Placidet Dep. 49:22-50:3, Oct. 
14, 2020, attached hereto as Exhibit 14 (“Project Horizon is a confidential project which basically was led by the 
lawyers to try to find a fair and global solution to the asbestos liability that we have with CertainTeed.”). 
20  Court’s Findings and Conclusions ¶ 39; DBMP 30(b)(6) Dep. 62:21-63:2 (Starczewski). 
21  Rayfield Dep. 103:7-12, Oct. 7, 2020, attached hereto as Exhibit 15; Starczewski Dep. 72:16-74:22, Oct. 1, 2020, 
attached hereto as Exhibit 16. 
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23. “Project Horizon was a closely guarded corporate secret.”22  Before they could work 

on Project Horizon, CertainTeed employees were required to sign nondisclosure agreements to 

keep the project confidential.23  The number of employees privy to Project Horizon was initially 

relatively small, but grew as Project Horizon took shape and required the involvement of additional 

personnel.24  Even then, lower-echelon employees working on certain discrete parts of Project 

Horizon—such as “Project Sky”—were not informed of all facets of the project, such as the 

involvement of outside counsel, or that the Corporate Restructuring was being undertaken to 

address CertainTeed’s asbestos liabilities.25  Former CertainTeed even went as far as prematurely 

stopping a securitization contract with a bank so that it would not have to disclose the planned 

Corporate Restructuring to the bank.26  In addition, Project Horizon was not disclosed to asbestos 

claimants or their attorneys prior to the Corporate Restructuring.27 

24. By mid-2019, meetings among Project Horizon team members took place with 

increasing frequency.  “As when these meetings began, several CertainTeed business managers 

learned for the first time about CertainTeed’s experience in the tort system.  There were discussions 

about how CertainTeed could end up paying less under a § 524(g) plan than it would if it continued 

paying asbestos claims as they arose in the tort system.”28 

                                                 
22  Court’s Findings and Conclusions ¶ 41. 
23  Id.; see also, e.g., ACC-FCR Ex. 66, attached hereto as Exhibit 1; ACC-FCR Ex. 139, attached hereto as Exhibit 
2; Bondi Dep. 112:5-14, Oct. 9, 2020, attached hereto as Exhibit 17; CertainTeed 30(b)(6) Dep. 88:4-9 (Campbell). 
24  Court’s Findings and Conclusions ¶ 41; see also, e.g., ACC-FCR Ex. 66, at DBMP-BR_0150411; ACC-FCR Ex. 
139; see also Bondi Dep. 112:15-22. 
25 Court’s Findings and Conclusions ¶ 41; CertainTeed 30(b)(6) Dep. 111:15-112:14 (Campbell). 
26 CertainTeed 30(b)(6) Dep. 104:10-24 (Placidet), Dec. 16, 2020, attached hereto as Exhibit 18. 
27 DBMP 30(b)(6) Dep. 67:15-19 (Starczewski). 
28  Court’s Findings and Conclusions ¶ 42 (footnotes omitted). 
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25. At all of these meetings, at least one attorney was present, who was either in-house 

or from Goodwin Proctor or Jones Day.29  The close and almost ubiquitous involvement of 

attorneys in Project Horizon underscores how Project Horizon was driven not by business people, 

but by lawyers.30 

26. Project Horizon was launched to “deal with” CertainTeed’s asbestos liabilities.31  

Throughout this case, the Debtor has insisted that a chapter 11 filing was merely an “option” under 

consideration by the Project Horizon team and that a final decision to enter bankruptcy had not 

been made until January 22, 2020, when the Debtor’s board of managers formally authorized the 

filing.32  However, on a review of the evidence admitted in the preliminary injunction proceeding, 

this Court found that the options story “strains credibility.”33  Bankruptcy, as this Court found, was 

“the only viable option.”34 

27. CertainTeed began preparations for bankruptcy by at least June 5, 2019, when the 

Jones Day bankruptcy team was brought in.35  According to Mr. Gross, a chapter 11 filing was 

considered a “done deal” in October 2019, months before the DBMP board of managers formally 

authorized the chapter 11 filing.36  Mr. Gross further testified that “the real purpose [of the 

Corporate Restructuring] was to wind up with a sub . . . an entity . . . loaded with asbestos liability 

                                                 
29 See, e.g., DBMP 30(b)(6) Dep. 79:8-25 (Starczewski); Kinisky Dep. 130:7-23; 134:5-9, Oct. 5, 2020, attached 
hereto as Exhibit 19; Bondi Dep. 64:20-25; 77:25-78:6; 116:19-117:9. 
30 Court’s Findings and Conclusions ¶ 43; CertainTeed 30(b)(6) Dep. 62:2-7 (Campbell) (describing Project 
Horizon as a “legal-driven process”); Placidet Dep. 49:22-50:3. 
31  Placidet Dep. 55:11-56:14. 
32  See, e.g., Knapp Dep. 81:4-25; 147:4-21, Sept. 30, 2020, attached hereto as Exhibit 20. 
33  Court’s Findings and Conclusions ¶ 102. 
34  Id. ¶ 105. 
35 Id. ¶ 100 (citing ACC-FCR Ex. 226). 
36  Gross Dep. 85:2-16.  Additionally, at his deposition, Mr. Lawrence Rayburn, a member of the Debtor’s board of 
managers, testified that, beyond the alternative of CertainTeed remaining in the tort system, he could not recall any 
option on the table other than a bankruptcy filing.  Rayburn Dep. 135:11-136:5, Sept. 28, 2020, attached hereto as 
Exhibit 21. 
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for purposes of a bankruptcy proceeding and ultimate estimation of capped liability that was less 

than continuing business as usual.”37  The Project Horizon team expected the Debtor’s 

reorganization to last “several years”38 and that estimation would be employed in this chapter 11 

case to “obtain a final asbestos liability bill for less . . . than the tort system.”39 

III. IMPLEMENTING THE CORPORATE RESTRUCTURING

28. On October 22, 2019, CertainTeed converted from a Delaware corporation to a

Delaware limited liability company.40  The next day, October 23, 2019, CertainTeed converted to 

a Texas limited liability company.41  CertainTeed then utilized the Texas divisional merger law to 

effectively divide itself into two companies:  current CertainTeed and DBMP.42  Current 

CertainTeed received approximately 97% of former CertainTeed’s assets, while the remaining 

3% of the assets were allocated to DBMP.43  Specifically, DBMP received about $25 million in 

cash, a 100% equity interest in a relatively small operating subsidiary known as Millwork & Panel 

LLC (“Millwork & Panel”),44 and all of former CertainTeed’s contracts related to asbestos 

litigation.45  Apart from the Millwork & Panel subsidiary, DBMP received no operating business.46 

37 Gross Dep. 106:17-107:10. 
38 Id. at 95:23-96:5. 
39 Id. at 108:4-16. 
40 Panaro Decl. ¶ 16. 
41 ACC-FCR Ex. 213, at DBMP-BR_0001808, attached hereto as Exhibit 3. 
42 ACC-FCR Ex. 214, attached hereto as Exhibit 4; ACC-FCR Ex. 27, § 2 (“Plan of Divisional Merger”), attached 
hereto as Exhibit 5. 
43 Court’s Findings and Conclusions ¶ 53; see also ACC-FCR Ex. 27, Plan of Divisional Merger § 5(b)(ii); Hr’g Tr. 
155:16-156:5, Mar. 1, 2021 (Diaz Direct). 
44 Court’s Findings and Conclusions ¶ 53.  Millwork & Panel was formed as a direct subsidiary of CertainTeed, and 
CertainTeed contributed a North Carolina bank account containing approximately $30 million and two manufacturing 
plants from its exterior siding and trim business—one based in Georgia and the other in North Carolina—to Millwork 
& Panel.  Panaro Decl. ¶ 16.  The siding and trim business had several plants located throughout the country, but it 
was the North Carolina plant that had been earmarked in the Project Horizon deliberations as early as April 2019. 
ACC-FCR Ex. 138, attached hereto as Exhibit 6; Bondi Dep. 40:2-21; 85:15-23; 91:10-92:6. 
45  Panaro Decl. ¶ 18. 
46 Court’s Findings and Conclusions ¶ 53; see also Panaro Decl. ¶ 18. 
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29. As part of the divisional merger, all of CertainTeed’s legacy asbestos liabilities 

were purportedly allocated to DBMP.47  In addition, the divisional merger purportedly obligated 

DBMP to indemnify current CertainTeed and hold it harmless from and against “all Losses” 

relating to CertainTeed’s asbestos torts.48 

30. Since the completion of the Corporate Restructuring, current CertainTeed has 

continued to manufacture and sell the commercial and residential building products historically 

sold by former CertainTeed.49  Current CertainTeed also continues to pay its (non-asbestos) 

creditors in the ordinary course of business.50 

31. From the standpoint of non-asbestos creditors, shareholders, employees, suppliers, 

vendors, and other stakeholders, the Corporate Restructuring and the chapter 11 filing have had no 

impact—a message CertainTeed wanted to make clear to those stakeholders when Mr. Rayfield, 

CertainTeed’s CEO, said the following to employees on October 23, 2019, the day the Corporate 

Restructuring was implemented: 

This Restructuring will have no impact on our employees—will have no impact on 
pay, vacation, pension, any aspect of the employee experience.  It will have no 
impact on our customers, our suppliers, or our vendors.  We continue to sell the 
same products to the same customers as we did before.  So, in some sense, 
internally, this should be a very big non-event for you.51 

IV. INTERCOMPANY AGREEMENTS 

32. As part of the Corporate Restructuring, DBMP, CertainTeed, and certain nondebtor 

affiliates entered into several agreements that were dated “as of” October 23, 2019, the day of the 

                                                 
47  ACC-FCR Ex. 27, Plan of Divisional Merger § 5(c)(i). 
48  Id. § 9(b). 
49  Court’s Findings and Conclusions ¶ 60; see also Panaro Decl. ¶ 13.   
50  Court’s Findings and Conclusions ¶ 60; CertainTeed 30(b)(6) Dep. 126:2-9 (Placidet); Placidet Dep. 181:17-21. 
51  ACC-FCR Ex. 230. 
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Texas divisional merger.  As these agreements were between affiliated companies, there was no 

arm’s length negotiation over their terms.52 

 Funding Agreement 

33. The most pertinent of the intercompany agreements is the Funding Agreement.53  

The Funding Agreement is essential to the Debtor’s assertion that it “has the same ability to fund 

the costs of defending and resolving present and future asbestos claims, both in the state and federal 

courts and in connection with any chapter 11 filing as [former CertainTeed].”54  The agreement 

provides, inter alia, that current CertainTeed will transfer funds to the Debtor to pay any 

“Permitted Funding Use.”55  The term “Permitted Funding Use” includes (a) the costs of 

administering the Debtor’s chapter 11 case, (b) amounts necessary to satisfy the Debtor’s 

“Asbestos Related Liabilities” in connection with funding a § 524(g) trust, and (c) the Debtor’s 

indemnification obligations to CertainTeed under any agreement provided for in the Plan of 

Divisional Merger.56 

34. Under the Funding Agreement, CertainTeed is obligated to bankroll the chapter 11 

administrative expenses and pay the Debtor’s indemnification obligations only if the cash 

distributions from Millwork & Panel are insufficient to pay those expenses and obligations in full.57  

                                                 
52  Court’s Findings and Conclusions ¶ 63 (“These Agreements are not ‘arm’s length’ contracts.  They were 
‘negotiated’ by Old CertainTeed and CertainTeed Holding Corp., for application to two companies that did not, at that 
moment, exist.  The agreements were then revised and ratified by New CertainTeed, through signatories who held 
positions with both entities and/or their parent.  For example, DBMP executed the Funding Agreement by signature 
of Joseph Bondi, an officer of both DBMP and New CertainTeed.  Given the insider relationships and conflicts of 
interest, the legal enforceability of these agreements vis a vis third parties is doubtful.”); see also, e.g., DBMP 30(b)(6) 
Dep. 165:12-17; 196:13-19; 199:15-18; 202:11-19 (Starczewski); Starczewski Dep. 226:17-227:5; 246:18-247:6; 
264:13-265:5. 
53  See ACC-FCR Ex. 2 (“Funding Agreement”), attached hereto as Exhibit 7. 
54  Panaro Decl. ¶ 15. 
55  ACC-FCR Ex. 2, Funding Agreement § 2. 
56  Id. at 5-6. 
57  Id. at 6. 

Case 21-03023    Doc 1    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Main
Document      Page 13 of 24



 

14 

In addition, CertainTeed is obligated to fund a § 524(g) trust only if the Debtor’s “other assets are 

insufficient to fund amounts necessary or appropriate to satisfy . . . Asbestos Related Liabilities in 

connection with the funding of such trust.”58  According to DBMP’s own metrics, its assets 

(without the Funding Agreement) are already insufficient, as they are less than their asbestos 

liabilities.59 

35. The Funding Agreement has a myriad of deeply troubling features.  For example, 

CertainTeed’s obligations under the Funding Agreement are unsecured and not guaranteed by any 

of the Saint-Gobain parent companies or other entities.60  Nothing in the Funding Agreement 

prevents CertainTeed from layering on debt that would be senior in priority to its obligations under 

the Funding Agreement.61  There is no limit on CertainTeed’s ability to forgive material obligations 

owed to it by SGC, Saint-Gobain Finance Corporation (“SG Finance”), and other affiliates.62  The 

Funding Agreement limits CertainTeed’s funding obligations to costs and expenses that are 

“necessary or appropriate”63 but fails to specify the types of items that would qualify as such,64 

thus giving CertainTeed leeway to grant or deny a funding request.  And there is no dispute 

resolution mechanism if a funding request by the Debtor is denied.65  The Funding Agreement 

                                                 
58  Id. 
59  Court’s Findings and Conclusions ¶ 57 (finding that, if the Funding Agreement is not taken into account, 
“DBMP’s assets were not then, and are not now, sufficient to satisfy its liabilities” (footnote omitted)); Hr’g Tr. 
155:18-24 (Diaz Direct) (“You can see DBMP picked up 87 million of the assets, which is about 3 percent of the 
assets, and picked up all the asbestos liabilities, which is $576 million.  It also picked up a funding agreement that I’ll 
talk about in a moment.  So you can see after the funding agreement the assets of DBMP are well less than what the 
liabilities are at the end.”); id. at 157:5-7 (“The $576 million is, is not my number, you know.  That is the number that 
the debtors have publicly filed indicating what they estimate their liability to be.”). 
60  Court’s Findings and Conclusions ¶ 75; see also, e.g., CertainTeed 30(b)(6) Dep. 213:24-214:16 (Campbell); 
Starczewski Dep. 236:24-237:15. 
61  Court’s Findings and Conclusions ¶ 75; Hr’g Tr. 159:12-14 (Diaz Direct). 
62  Court’s Findings and Conclusions ¶ 76; Hr’g Tr. 159:9-10 (Diaz Direct). 
63  ACC-FCR Ex. 2, Funding Agreement at 5 (definition of “Permitted Funding Use”). 
64  Court’s Findings and Conclusions ¶ 70. 
65  Id.; see also id. ¶ 69 (“[T]he funding commitment is made by [current] . . . CertainTeed to DBMP, and not to the 
asbestos claimants.  Only DBMP can enforce the agreement.”). 
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explicitly allows CertainTeed to engage in consolidations and mergers, and to transfer “all or 

substantially all” of its assets.66  Moreover, nothing in the Funding Agreement purports to limit or 

bar current CertainTeed’s ability to upstream cash to its parent company,67 CertainTeed Holding 

Corporation (“CT Holding”), potentially including its full value.68 

36. In addition, “the Funding Agreement may only be assigned with consent of the 

counterparty.”69  Thus, “in this case arguably the Funding Agreement could not be assigned to a 

trust under a creditor Plan and that Plan could not be funded—unless New CertainTeed favors that 

Plan.”70  “And as a condition of funding any Plan by which asbestos claimants might be paid, New 

CertainTeed must receive relief under Section 524(g).”71  “In sum, while the Funding Agreement 

may provide funding for a plan, it will do so only if New CertainTeed favors that Plan.  And that 

favor is dependent on New CertainTeed receiving permanent injunctive relief from the DBMP 

Asbestos Claims—whether it is entitled to it or not.”72 

 Support Agreement 

37. The Support Agreement was entered into by and between the Debtor and current 

CertainTeed.73  Among other things, the Support Agreement requires the Debtor to indemnify 

current CertainTeed and hold it harmless from and against all asbestos-related “Losses” and 

                                                 
66  Id. ¶ 76; ACC-FCR Ex. 2, Funding Agreement § 4(b)(i) (noting that if “all or substantially all” of CertainTeed’s 
assets are transferred, the Funding Agreement contemplates that the transferee will assume CertainTeed’s obligations 
thereunder).  When questioned on this clause in deposition, witnesses could not quantify the proportion of CertainTeed 
assets—whether it be 50% of the assets, 80%, or 99%—that would constitute “substantially all” of its property.  See 
Bondi Dep. 222:13-20; 224:4-230:18. 
67  Court’s Findings and Conclusions ¶ 76. 
68  Hr’g Tr. 159:8-9 (Diaz Direct); DBMP 30(b)(6) Dep. 189:15-21 (Starczewski). 
69  Count’s Findings and Conclusions ¶ 71 (footnote omitted). 
70  Id.  
71  Id. ¶ 72. 
72  Id. ¶ 74. 
73  See ACC-FCR Ex. 33 (“Support Agreement”), attached hereto as Exhibit 8. 
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“Proceedings” to which CertainTeed “may become subject.”74  If the cash distributions from 

Millwork & Panel are insufficient to allow the Debtor to pay its indemnification obligations to 

CertainTeed under the Support Agreement, the Funding Agreement provides that CertainTeed will 

provide the funds to the Debtor so that the Debtor, in turn, may indemnify CertainTeed.75  The 

Support Agreement also specifies that the Debtor and current CertainTeed are each a “disregarded 

entity for U.S. federal income tax purposes” and that “the Divisional Merger will be disregarded” 

for federal tax purposes.76  Moreover, under the agreement, current CertainTeed retained the 

federal employer identification number (EIN) of former CertainTeed.77 

 Secondment Agreement 

38. With no employees of its own, the Debtor entered into the Secondment Agreement 

with SGC, whereby five individuals were loaned to the Debtor to work as employees.78  Since the 

Petition Date, two of those individuals have left SGC and no longer work for the Debtor.79  Only 

one of the remaining three individuals, Mr. Michael Starczewski as chief legal officer, works for 

the Debtor full time.  The other two individuals are an attorney and an administrative assistant, 

who are scheduled to devote one-third of their time or less to the Debtor.80 

 Millwork & Panel Agreements 

39. CertainTeed entered into a contribution agreement, a sales and marketing 

agreement, an IP license agreement, and a secondment agreement with Millwork & Panel.  Under 

                                                 
74  Id. § 3. 
75  ACC-FCR Ex. 2, Funding Agreement at 6 (clause (e) in definition of “Permitted Funding Use”); DBMP 30(b)(6) 
Dep. 202:5-10 (Starczewski). 
76  ACC-FCR Ex. 33, Support Agreement § 4. 
77  Id.  The Debtor, however, is required to obtain “a new EIN, if and when it is required by Law.” 
78  ACC-FCR Ex. 31 (“Secondment Agreement”), attached hereto as Exhibit 9.   
79  DBMP 30(b)(6) Dep. 108:2-5; 113:11-16 (Starczewski); ACC-FCR Ex. 188, at 3 (“Ellman Letter”), attached 
hereto as Exhibit 10. 
80  ACC-FCR Ex. 188, Ellman Letter at 3; DBMP 30(b)(6) Dep. 108:2-5; 113:11-16 (Starczewski). 
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the secondment agreement, all of CertainTeed’s employees working at the North Carolina and 

Georgia plants transferred to Millwork & Panel have been seconded to Millwork & Panel.81  

Moreover, CertainTeed is Millwork & Panel’s only customer,82 and the prices by which Millwork 

& Panel “sells” its goods to CertainTeed (for subsequent resale to CertainTeed customers) are 

fixed under the sales and marketing agreement.83  These agreements underscore that Millwork & 

Panel is an artificial entity established by CertainTeed for purposes of this bankruptcy, is wholly 

dependent on current CertainTeed despite it being a nominally separate business entity and under 

the Debtor’s putative control, and essentially operates as a division of current CertainTeed.84 

V. SHARED OFFICERS AND BOARD MEMBERS 

40. In addition to the three seconded employees, the Debtor has officers who also 

concurrently serve as officers of current CertainTeed, Millwork & Panel, or SGC: 

a. Joseph Bondi, president of the Debtor, also serves as a vice president of 

current CertainTeed, overseeing its siding products group.85  He is also the president of Millwork 

& Panel, a member of Millwork & Panel’s board of managers, and CertainTeed’s interim vice 

president for corporate marketing.86 

b. Robert Panaro, the Debtor’s chief restructuring officer, also serves as senior 

vice president and chief operating officer of SGC.87 

                                                 
81  DBMP 30(b)(6) Dep. 33:19-23 (Bondi), Dec. 22, 2020, attached hereto as Exhibit 22. 
82  Id. at 34:8-10; Bondi Dep. 38:2-8; Court’s Findings and Conclusions ¶ 85. 
83  Court’s Findings and Conclusions ¶ 85; Bondi Dep. 276:4-13. 
84  Court’s Findings and Conclusions ¶ 85. 
85  Bondi Dep. 32:10-14. 
86  Id. at 45:4-24; 54:16-55:5. 
87  ACC-FCR Ex. 188, Ellman Letter at 2. 
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c. Sean Knapp, vice president and CFO of the Debtor, is also the vice president 

and CFO of Millwork & Panel.88 

d. Vincent DiNenna, treasurer of the Debtor, serves as assistant treasurer of 

SGC and current CertainTeed.89 

e. Donald Melroy, the Debtor’s assistant treasurer, also serves as assistant 

treasurer of SGC and current CertainTeed.90 

41. Messrs. Bondi and Knapp also serve on DBMP’s three-person board of managers.91  

The remaining board member, Lawrence Rayburn, is a former in-house attorney in SGC’s legal 

department.92  According to Mr. Gross, Mr. Rayburn “knew what to do and what to say, and so he 

was recruited for that [board] position.”93 

VI. CERTAINTEED’S MOVEMENT OF CASH TO A SAINT-GOBAIN AFFILIATE 

42. As a result of the Corporate Restructuring and being outside of chapter 11, current 

CertainTeed is free to pay dividends and distributions to its equity security holder, CT Holding.  

In addition, nothing prevents current CertainTeed from upstreaming cash to CT Holding by 

repurchasing or redeeming all or part of its equity interests.94 

43. Furthermore, current CertainTeed loans its net earnings on a daily basis to its 

affiliate SG Finance, thereby ensuring that CertainTeed is cash-poor.95  The loan is made to SG 

                                                 
88  Knapp Dep. 20:18-21:5. 
89  DiNenna Dep. 22:19-25, Sept. 24, 2020, attached hereto as Exhibit 23. 
90  Melroy Dep. 12:23-25; 20:2-10, Oct. 8, 2020, attached hereto as Exhibit 24. 
91  ACC-FCR Ex. 188, Ellman Letter at 4; Knapp Dep. 21:14-19; Bondi Dep. 45:4-10. 
92  See Rayburn Dep. 12:12-19; 16:20-17:6. 
93  Gross Dep. 123:17-124:6.  In addition to his work at SGC, Mr. Rayburn was previously employed as an in-house 
lawyer at Celotex Corporation when it filed a chapter 11 bankruptcy petition and confirmed a § 524(g) plan.  Rayburn 
Dep. 39:16-40:3; 41:3-16; 49:25-50:6. 
94  CertainTeed 30(b)(6) Dep. 102:4-8 (Placidet). 
95  Id. at 46:13-47:7. 
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Finance each day, and the amount loaned to SG Finance can fluctuate depending on CertainTeed’s 

cash requirements.96  The balance of the “daily” loan made by CertainTeed is accumulating, and 

at no point has CertainTeed called in the loan to SG Finance.97  When current CertainTeed was 

formed on October 23, 2019, it received the loan balance owed to former CertainTeed of 

approximately $494 million.98  Several weeks later, on January 9, 2020, the balance grew to 

approximately $676 million.99  And there is evidence to suggest that during the past 12 months, 

the loan balance became even higher.100  Through this loan arrangement, CertainTeed is able to 

move cash from its own coffers to a different part of the Saint-Gobain organization without 

Bankruptcy Court oversight. 

COUNT I: 

SUBSTANTIVE CONSOLIDATION 
NUNC PRO TUNC AS OF THE PETITION DATE UNDER 11 U.S.C. § 105(a) 

44. Plaintiffs incorporate by reference paragraphs 1 through 43 above as if fully set 

forth herein. 

45. Before the Corporate Restructuring, DBMP and CertainTeed were one legal 

entity—former CertainTeed.  DBMP did not exist. 

46. Following the Corporate Restructuring, DBMP and CertainTeed remain a part of 

the same enterprise group.  All of DBMP’s employees are seconded from the enterprise group.101  

Similarly, DBMP has officers who are employees of that enterprise group and a board of managers 

                                                 
96  Id. at 48:6-9; 50:22-51:8. 
97  Id. at 51:25-52:16.  
98  Id. at 138:23-139:23. 
99  Id. at 136:6-20. 
100  See CertainTeed 30(b)(6) Dep. 151:16-152:14 (Placidet). 
101  ACC-FCR Ex. 188, Ellman Letter at 2-3. 
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composed entirely of current and former employees of the Debtor’s affiliates.102  DBMP has no 

business operations of its own.  Rather, it is a special purpose entity that was formed specifically 

for this bankruptcy case, is under common ownership, and is reliant on services and financial 

support from CertainTeed and other nondebtor affiliates.103 

47. The “division” of CertainTeed into two entities is directed to only one class of 

creditors:  the asbestos claimants.  The Corporate Restructuring has disadvantaged, hindered, and 

delayed the recourse and recoveries of asbestos claimants.  The Corporate Restructuring and 

bankruptcy filing have resulted in inequitable treatment of, and therefore harm to, asbestos 

creditors by artificially and structurally subordinating them, not only to non-asbestos unsecured 

creditors but also to equity holders. 

48. Substantive consolidation will remedy the harm done to asbestos claimants by 

putting them once again on equal footing with non-asbestos unsecured creditors and making them 

senior to equity holders.  Substantive consolidation will uphold the cardinal principle of 

bankruptcy by bringing assets intentionally left out of bankruptcy into this chapter 11 case.  

Substantive consolidation will effectively undo the Corporate Restructuring scheme and put a stop 

to efforts of DBMP and CertainTeed to isolate their unwanted asbestos creditors in chapter 11 and 

single them out for unfair and discriminatory treatment in favor of CertainTeed’s operational 

creditors and equity holders. 

                                                 
102  See supra paras. 38, 40-41. 
103  See, e.g., Section IV. 
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COUNT II: 

DECLARATORY JUDGMENT – BASED ON UNCONSCIONABILITY 

49. Plaintiffs incorporate by reference paragraphs 1 through 48 above as if fully set 

forth herein. 

50. The Corporate Restructuring was effectuated by former CertainTeed and its parent 

companies without providing DBMP with a meaningful choice—let alone any choice—in the 

preparation and execution of the Plan of Divisional Merger, the Funding Agreement, or the other 

intercompany agreements supporting, or resulting from, the Corporate Restructuring.  In fact, 

DBMP did not exist until the point in time it found itself subject to the intercompany agreements 

and could not have taken part in the discussions that resulted in the Corporate Restructuring.  

Moreover, former CertainTeed used its control and authority to essentially contract with itself to 

assign 97% of former CertainTeed’s assets to current CertainTeed while assigning the remaining 

3% of former CertainTeed’s assets—along with billions of dollars in asbestos-related litigation—

to DBMP.   

51. Messrs. Bondi, Panaro, Knapp, DiNenna, and Melroy serve as officers of current 

CertainTeed, Millwork & Panel, or SGC, while also concurrently serving as officers of DBMP.  

DBMP’s board of managers consists of Messrs. Bondi and Knapp and Mr. Lawrence Rayburn, a 

former in-house attorney for SGC.  

52. DBMP’s bankruptcy counsel previously represented former CertainTeed and is the 

same counsel that assisted CertainTeed with planning and executing the Corporate Restructuring. 

53. Plaintiffs are entitled to a declaration that the Plan of Divisional Merger and the 

supporting agreements, including the Funding Agreement, are unconscionable contracts and 

therefore unenforceable. 
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54. Accordingly, the asbestos-related liabilities allocated to DBMP should be 

reallocated to current CertainTeed. 

PRAYER FOR RELIEF 

WHEREFORE, based on the foregoing, Plaintiffs request that this Court enter an order: 

A. substantively consolidating the bankruptcy estate of DBMP with nondebtor 
CertainTeed, nunc pro tunc as of the Petition Date; or 

B. in the alternative, declaring that the Plan of Divisive Merger, the Funding 
Agreement, and the agreements supporting the Corporate Restructuring are 
unconscionable, and reallocating the asbestos-related liabilities to current 
CertainTeed; and in all events 

C. granting such other and further relief as this Court deems just and appropriate. 

 
 
 

Respectfully submitted, 
 
HAMILTON STEPHENS STEELE  
+ MARTIN, PLLC 
 
/s/ Glenn C. Thompson   
Glenn C. Thompson (Bar No. 37221) 
525 North Tryon Street, Suite 1400 
Charlotte, North Carolina 28202 
Telephone: (704) 344-1117 
Facsimile: (704) 344-1483 
Email:  gthompson@lawhssm.com 
 
Local Counsel to the Official Committee of 
Asbestos Personal Injury Claimants 
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CAPLIN & DRYSDALE, CHARTERED 
Kevin C. Maclay (admitted pro hac vice) 
Todd E. Phillips (admitted pro hac vice) 
Jeffrey A. Liesemer (admitted pro hac vice) 
One Thomas Circle NW, Suite 1100 
Washington, DC 20005 
Telephone: (202) 862-5000 
Facsimile: (202) 429-3301 
Email: kmaclay@capdale.com 
 tphillips@capdale.com 
 jliesemer@capdale.com 
 
Counsel to the Official Committee of Asbestos 
Personal Injury Claimants 
 

ROBINSON & COLE LLP 
Natalie D. Ramsey (admitted pro hac vice) 
Davis Lee Wright (admitted pro hac vice) 
1201 North Market Street, Suite 1406 
Wilmington, Delaware 19801 
Telephone: (302) 516-1700 
Facsimile: (302) 516-1699 
Email: nramsey@rc.com 
 dwright@rc.com 
 
 
 
Counsel to the Official Committee 
of Asbestos Personal Injury Claimants 
 

David Neier (admitted pro hac vice) 
Carrie V. Hardman (admitted pro hac vice) 
WINSTON & STRAWN LLP 
200 Park Avenue 
New York, NY 10166 
Telephone: (212) 294-6700 
Fax: (212) 294-4700 
Email: dneier@winston.com 
 chardman@winston.com 
 
Special Litigation and International Counsel 
to the Official Committee of Asbestos 
Personal Injury Claimants 
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/s/ Felton E. Parrish    
Felton E. Parrish (Bar No. 25448)  
ALEXANDER RICKS PLLC  
1420 East 7th Street, Suite 100  
Charlotte, North Carolina 28204  
Telephone: (704) 365-3656  
Facsimile: (704) 365-3676  
Email: felton.parrish@alexanderricks.com  
  
- and -  
  
James L. Patton, Jr. 
Edwin J. Harron   
Sharon M. Zieg  
YOUNG CONAWAY STARGATT & 
TAYLOR, LLP 
Rodney Square  
1000 North King Street  
Wilmington, Delaware 19801  
Telephone: (302) 571-6600  
Facsimile: (302) 571-1253  
Email: jpatton@ycst.com 
eharron@ycst.com  
szieg@ycst.com  
 
Counsel to the Legal Representative 
 for Future Asbestos Claimants 
 

 
Dated: August 23, 2021 
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PLAN OF DIVISIONAL MERGER 

This PLAN OF DIVISIONAL MERGER (this “Plan of Divisional Merger”), dated as of 
October 23, 2019, is made by CERTAINTEED LLC, a Texas limited liability company (the 
“Company”). 

RECITALS 

A. The board of managers of the Company has (1) approved a divisional merger of 
the Company (the “Divisional Merger”) pursuant to the Texas Business Organizations Code, as 
amended (the “TBOC”), and as defined by TBOC Section 1.002(55)(A), which will result in (a) 
the cessation of the Company’s existence, (b) the creation of a new Texas limited liability 
company named DBMP LLC (“DBMP”), and (c) the creation of a new Texas limited liability 
company named CertainTeed LLC (“CT”), in each case as authorize d by the TBOC and pursuant 
to the terms and conditions set forth herein, and (2) recommended to CertainTeed Holding 
Corporation, a Delaware corporation and the sole member and owner of 100% of the 
membership interests of the Company (“Parent”), that it approve this Plan of Divisional Merger 
and the Divisional Merger. 

B. In accordance with TBOC Section 101.356(c), Parent has approved this Plan of 
Divisional Merger and the Divisional Merger. 

PLAN 

NOW, THEREFORE, for the purpose of setting forth the terms and conditions of the 
Divisional Merger, the mode of carrying the Divisional Merger into effect and such other details 
and provisions as are deemed necessary or desirable, the Company hereby declares as follows: 

1. Name and Organizational Form of Party.  The name of the entity that is a party to 
the Divisional Merger is CertainTeed LLC, and its organizational form is a Texas limited 
liability company. 

2. Names and Organizational Form of New Organizations.  The following two new 
organizations will be created by this Plan of Divisional Merger through the Divisional Merger at 
the Effective Time (as defined below):  

NAME JURISDICTION OF FORMATION ORGANIZATIONAL FORM 

DBMP LLC Texas Limited liability company 

CertainTeed LLC Texas Limited liability company 

 
3. Divisional Merger.  The Divisional Merger will be effected by the Company 

filing a Certificate of Divisional Merger in the form attached hereto as Exhibit A (the 
“Certificate of Divisional Merger”) with the Secretary of State of the State of Texas (the 
“Secretary”). 

DBMP-BR_0001976
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4. Effective Time of Divisional Merger.  The Divisional Merger will become 
effective at the time specified in the Certificate of Divisiona l Merger (the “Effective Time”). 

5. Effects of Divisional Merger.  The Divisional Merger will have the effects set 
forth in TBOC Section 10.008. Without limiting the generality of, and subject to, the 
immediately preceding sentence, at the Effective Time: 

(a) the separate existence of the Company will cease; 

(b) all rights, title and interests to all property of the Company will be 
allocated and vest as follows: 

(i) all rights, title and interests to all property of the Company listed or 
described on Schedule 5(b)(i) (collectively, the “DBMP Assets”) will be allocated 
to and vest in DBMP, subject to any existing liens or encumbran ces on the DBMP 
Assets, without reversion or impairment, any further act or deed or any transfer or 
assignment having occurred; and 

(ii) all rights, title and interests to all property of the Company other 
than the DBMP Assets (collectively, the “CT Assets”), including  all property of 
the Company listed or described on Schedule 5(b)(ii), will be a llocated to and vest 
in CT, subject to any existing liens or encumbrances on the CT Assets, without 
reversion or impairment, any further act or deed or any transfer or assignment 
having occurred; 

(c) all Liabilities (as defined in Section 16) of the Company will be allocated 
as follows: 

(i) all Liabilities of the Company listed or described on 
Schedule 5(c)(i) (collectively, the “DBMP Liabilities”) will be allocated to 
DBMP; and 

(ii) all Liabilities of the Company other than the DBMP Liabilities (the 
“CT Liabilities”), including the Liabilities of the Company listed or described on 
Schedule 5(c)(ii), will be allocated to CT; 

(d) DBMP and CT will be obligors for the Liabilities of the Company as 
follows: 

(i) DBMP will be the sole obligor for the DBMP Liabilities, and CT 
will not be liable for the DBMP Liabilities; and 

(ii) CT will be the sole obligor for the CT Liabilities, and DBMP will 
not be liable for the CT Liabilities; 

(e) Proceedings by or against the Company will be addressed as permitted by 
TBOC Section 10.008(a)(5); and 

DBMP-BR_0001977
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(f) each of DBMP and CT will be formed as provided in Section 6. 

6. Certificates of Formation and Limited Liability Company Agreements of DBMP 
and CT. 

(a) Each of the Certificate of Formation of DBMP attached hereto as Exhibit 
B (the “DBMP Certificate of Formation”) and the Certificate of Formation of CT 
attached hereto as Exhibit C (the “CT Certificate of Formation”) will be filed with the 
Secretary along with the Certificate of Divisional Merger and will become effective at 
the Effective Time; and 

(b) The limited liability company agreement of DBMP will be in the form 
attached hereto as Exhibit D, and the limited liability company agreement of CT will be 
in the form attached hereto as Exhibit E. 

7. Conversion of Membership Interests of the Company.  At the Effective Time, by 
virtue of the Divisional Merger and without any action on the part of Parent, the membership 
interests in the Company will be converted into: 

(a) all membership interests of DBMP; and 

(b) all membership interests of CT. 

8. Dissenting Shares.  The Divisional Merger will not create any d issenters’ rights or 
rights of appraisal. 

9. Further Actions; Indemnification.   

(a) If at any time following the Effective Time DBMP or CT dete rmines or is 
advised that any assignment, assurance in law or other action is necessary or desirable to 
vest, of record or otherwise, in DBMP or CT the title to any property of the Company, 
DBMP and CT will take such action as may be necessary or desirable to vest title to such 
property in DBMP or CT as provided in Section 5, and otherwise carry out the purposes 
of this Plan of Divisional Merger. If at any time following the Effective Time DBMP or 
CT determines or is advised that any action is necessary or desirable to confirm or 
acknowledge the obligations of DBMP or CT with respect to the Liabilities of the 
Company, DBMP and CT will take such action as may be necessary or desirable to 
confirm or acknowledge such obligations as provided in Section 5, and otherwise to carry 
out the purposes of this Plan of Divisional Merger.  

(b) DBMP will indemnify and hold harmless CT from and against all Losses 
(as defined in Section 16) (or Proceedings in respect thereof) to which CT may become 
subject, insofar as such Losses (or Proceedings in respect thereof) relate in any way to (i) 
a claim in respect of any DBMP Assets or DBMP Liabilities or (ii) reimbursement or 
other obligations of CT under or in respect of any appeal bonds or similar litigation-
related surety Contracts that are or have been posted or entere d into by CT in connection 
with Proceedings in respect of any DBMP Liabilities. CT will indemnify and hold 
harmless DBMP from and against all Losses (or Proceedings in respect thereof) to which 
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DBMP may become subject, insofar as such Losses (or Proceedings in respect thereof) 
relate in any way to a claim in respect of any CT Assets or CT Liabilities. 

10. Tax, Accounting, Legal and Insurance Matters. 

(a) The Company is a disregarded entity for U.S. federal income tax  purposes, 
and immediately following the Divisional Merger, each of DBMP and CT will be a 
disregarded entity for U.S. federal income tax purposes. For U.S. federal income tax 
purposes, the Divisional Merger will be disregarded. For administrative convenience, the 
federal employer identification number (“EIN”) assigned to the Company will be used by 
CT as its EIN. DBMP will obtain a new EIN, if and when it is required by Law (as 
defined in Section 16). 

(b) The property and Liabilities of the Company will be recorded on the books 
of DBMP or CT as appropriate and consistent with Section 5, depending on which of 
them is allocated such property and Liabilities, at the amounts at which such items, 
respectively, were carried on the books of the Company immediately prior to the 
Effective Time, subject to such adjustments as may be appropriate in giving effect to the 
Divisional Merger.  

(c) The Company intends for DBMP and CT to, and DBMP and CT will and 
will be deemed to, share a common interest with regard to Books  and Records (as defined 
in Section 16) and other information (whether written or oral) to which any of the 
Privileges (as defined in Section 16) of the Company, including the DBMP Privileges (as 
defined on Schedule 5(b)(i)), attach (the “Common Interest Information”). The Company 
desires and intends that the exchange of Common Interest Information among DBMP, 
CT and their respective affiliates will not, and will not be deemed to, waive any Privilege 
attaching to any Common Interest Information. Following the Effective Time, DBMP 
and CT will take such further actions as either of them determines are necessary or 
advisable to facilitate the exchange of the Common Interest Information without the 
waiver of any Privilege attaching to any Common Interest Information. 

(d) To the extent an insurance policy allocated to CT pursuant to Section 5 (a 
“CT Policy”) provides potential coverage for DBMP Liabilities: 

(i) CT will use commercially reasonable efforts to pursue, at DBMP’s 
cost, coverage under such CT Policy for such DBMP Liabilities through 
negotiation, mediation, arbitration and/or litigation if necessary, and DBMP will 
fully cooperate in such efforts; 

(ii) if CT receives payments under such CT Policy that are specifically 
paid for DBMP Liabilities, CT will promptly transmit such payments, net of any 
costs of recovery (such as legal expenses), to DBMP or otherwise cause an 
equivalent amount to be paid to DBMP; 

(iii) if (x) CT receives payments under such CT Policy that are both for 
DBMP Liabilities and CT Liabilities, (y) such payments are not specifically 
allocated by the insurer between DBMP Liabilities and CT Liabilities, and (z) 
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such payments cannot be allocated with a reasonable degree of certainty by other 
means based on available information about the submitted claims and the 
payments, DBMP and CT will use their respective commercially reasonable 
efforts to arrive at a fair and reasonable allocation of such payments between 
themselves considering the following information: (A) the dollar value of claims 
submitted to the insurer for such DBMP Liabilities and CT Liabilities, 
respectively, (B) any coverage position taken by the insurer regarding coverage 
for claims for such DBMP Liabilities and CT Liabilities, respectively, (C) 
applicable Law regarding coverage for claims for such DBMP Liabilities and CT 
Liabilities, respectively, and (D) the advice of any outside counsel involved in 
pursuing coverage for claims for such DBMP Liabilities and CT Liabilities; and 

(iv) if CT pursues insurance coverage under such CT Policy through 
negotiation, mediation, arbitration and/or litigation for Liabilities that are, in 
whole or in part, DBMP Liabilities, CT will have the sole right to conduct and 
resolve any such negotiation, mediation, arbitration or litigation; provided, 
however, that DBMP shall have the right (A) to be kept informed thereof and (B) 
to approve any settlement of claims for any DBMP Liabilities, such consent not to 
be unreasonably delayed or withheld. 

11. Certain Agreements of DBMP and CT.  Immediately following the effectiveness 
of the Divisional Merger:  

(a) DBMP will deliver to CT each of the following: 

(i) Funding Assignment and Assumption Agreement, duly executed by 
DBMP; 

(ii) CT/DBMP Common Interest and Confidentiality Agreement, duly 
executed by DBMP; 

(iii) CT/DBMP Divisional Merger Support Agreement, duly executed by 
DBMP;  

(iv) Indirect Parent/DBMP Secondment Agreement, duly executed by 
DBMP; 

(v) Indirect Parent/DBMP Services Agreement, duly executed by DBMP;  

(vi) Shared Services Affiliate/DBMP Services Agreement, duly executed by 
DBMP; and 

(vii) Tax Item Allocation Agreement, duly executed by DBMP. 

(b) CT will deliver to DBMP each of the following: 

(i) Funding Assignment and Assumption Agreement, duly executed by CT 
and Parent; 
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(ii) CT/DBMP Common Interest and Confidentiality Agreement, duly 
executed by CT; 

(iii) CT/DBMP Divisional Merger Support Agreement, duly executed by CT; 

(iv) Indirect Parent/DBMP Secondment Agreement, duly executed by 
Indirect Parent; 

(v) Indirect Parent/DBMP Services Agreement, duly executed by Indirect 
Parent;  

(vi) Shared Services Affiliate/DBMP Services Agreement, duly executed by 
Shared Services Affiliate; and 

(vii) Tax Item Allocation Agreement, duly executed by CT and Indirect 
Parent.  

12. Governing Law.  This Plan of Divisional Merger will be governed by, and 
construed in accordance with, the Laws of the State of Texas, regardless of the Laws that might 
otherwise govern under applicable principles of conflicts of laws thereof. 

13. Amendment and Waiver.  Prior to the Effective Time, this Plan of Divisional 
Merger may not be amended or modified, and no provision of this Plan of Divisional Merger 
may be waived, except, in each case, in a writing executed by the Company. From and after the 
Effective Time, this Plan of Divisional Merger may not be amended or modified, and no 
provision of this Plan of Divisional Merger may be waived, except, in each case, in a writing 
executed by DBMP and CT. 

14. Termination.  This Plan of Divisional Merger may be terminated and the 
Divisional Merger abandoned at any time prior to the Effective Time by action of the managers 
or officers of the Company, and, if any of the Certificate of Divisional Merger, the DBMP 
Certificate of Formation or the CT Certificate of Formation have been filed but the Effective 
Time has not occurred, by filing with the Secretary one or more certificates of abandonment, as 
applicable. In the event of termination of this Plan of Divisional Merger and abandonment of the 
Divisional Merger, then this Plan of Divisional Merger will be void and of no further force or 
effect without liability on the part of any Person (as defined on Section 16).  

15. Construction.  The descriptive headings herein are inserted for convenience of 
reference only and are not intended to be part of or to affect the meaning or interpretation of this 
Plan of Divisional Merger. The word “including” means without limitation by reason of 
enumeration. The words “hereof,” “herein” and “hereunder” and words of similar import, when 
used in this Plan of Divisional Merger, refer to this Plan of D ivisional Merger as a whole and not 
to any particular provision of this Plan of Divisional Merger. Any reference herein to any Law or 
Contract (as defined in Section 16) will be construed as referr ing to such Law or Contract as 
amended or modified or, in the case of a Law, codified or reenacted, in each case, in whole or in 
part, and as in effect from time to time. Unless specifically stated otherwise, all references to 
Sections, Schedules or Exhibits are to the Sections, Schedules and Exhibits of or to this Plan of 
Divisional Merger. 
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16. Definitions.  Capitalized terms that are used in this Plan of Divisional Merger, 
including the Schedules, but that are not otherwise defined herein or in the Schedules have the 
following meanings: 

(a) “Books and Records” means all books, records, files, documents, data, 
strategic plans, papers, information and correspondence. 

(b) “Cause of Action” means any claim, judgment, cause of action, 
counterclaim, crossclaim, third party claim, defense, indemnity claim, reimbursement 
claim, contribution claim, subrogation claim, right of set off, right of recovery, 
recoupments, right under any settlement Contract and similar right, whether choate or 
inchoate, known or unknown, contingent or noncontingent. 

(c) “Contract” means any contract, agreement, arrangement, lease, indenture, 
mortgage, deed of trust, evidence of indebtedness, License, Plan, guarantee, 
understanding, course of dealing or performance, instrument, bid, order, proposal, 
demand, offer or acceptance, whether written or oral. 

(d) “CT/DBMP Common Interest and Confidentiality Agreement” means a 
Common Interest and Confidentiality Agreement in the form attached hereto as Exhibit 
F, pursuant to which each of DBMP and CT will make agreements and covenants to the 
other in order to facilitate the exchange of Common Interest Information without the 
waiver of any Privilege attaching to such Common Interest Information. 

(e) “CT/DBMP Divisional Merger Support Agreement“ means a Divisional 
Merger Support Agreement in the form attached hereto as Exhibit G, pursuant to which 
each of DBMP and CT will agree to be bound by the terms of this Plan of Divisional 
Merger, including Section 9 and Section 10. 

(f) “Funding Assignment and Assumption Agreement” means an Assignment 
and Assumption Agreement in the form attached hereto as Exhibit H, pursuant to which 
Parent assigns to CT, and CT assumes from Parent, Parent’s obligations as payor, and 
Parent is released from its obligations under the Funding Agreement between Parent and 
the Company.   

(g) “Governmental Authority” means any national, central, federal, state, 
provincial, municipal, local or other domestic, foreign or supranational governmental, 
legislative, administrative or regulatory authority, agency, court, arbitration tribunal, 
board, department or commission, or other governmental or regulatory entity, including 
any competent governmental authority responsible for the determination, assessment or 
collection of taxes.  

(h) “Indirect Parent” means Saint-Gobain Corporation, a Pennsylvania 
corporation. 

(i) “Indirect Parent/DBMP Secondment Agreement” means a Secondment 
Agreement in the form attached hereto as Exhibit I, pursuant to  which Indirect Parent will 
second certain employees to DBMP. 
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(j) “Indirect Parent/DBMP Services Agreement” means a Services 
Agreement in the form attached hereto as Exhibit J, pursuant to which Indirect Parent 
will provide certain corporate services to DBMP. 

(k) “Law” means any national, central, federal, state, provincial, municipal, 
local or other domestic, foreign or supranational statute, law, ordinance, decree, order, 
injunction, rule, regulation, directive, constitution, code, edict, writ, judgment, opinion, 
decree, injunction, stipulation, award or other document or pronouncement having the 
effect of law (including common law) of any Governmental Authority, including rules 
and regulations of any regulatory or self-regulatory authority with which compliance is 
required by any of the foregoing. 

(l) “Liability” shall mean any claim, demand, offer, acceptance, action, suit, 
liability or obligation of any kind, whether accrued or fixed, absolute or contingent, 
matured or unmatured, determined or determinable, choate or inchoate, asserted or 
unasserted, known or unknown, including those (i) arising or that may arise under any 
past, present, or future Law or Contract or pursuant to any Cau se of Action or Proceeding 
and (ii) all claims for economic or noneconomic damages or inju ries of any type or nature 
whatsoever (including claims for physical, mental and emotional pain and suffering, loss 
of enjoyment of life, loss of society or consortium and wrongful death, as well as claims 
for damage to property and punitive damages). 

(m) “License” means any license, sublicense, agreement, covenant not to sue 
or permission. 

(n) “Losses” means losses, Liabilities, claims, damages, penalties, fines, 
judgments, awards, settlements, taxes, fees, costs and expenses, including reasonable 
attorneys’ fees. 

(o) “Person” means any individual, corporation (including any non-profit 
corporation), general or limited partnership, limited liability company, joint venture, 
estate, trust, benefit plan, unincorporated organization, business, syndicate, sole 
proprietorship, association, organization, labor union or other entity or Governmental 
Authority. 

(p) “Plan” means, with respect to any Person, (i) any “employee benefit plan” 
(as defined in Section 3(3) of ERISA), (ii) all specified fringe benefit plans as defined in 
Section 6039(D) of the Internal Revenue Code, and (iii) any other plan, program, policy, 
agreement or arrangement, whether or not in writing, relating to compensation, employee 
benefits, severance, change in control, retention, deferred compensation, equity, 
employment, consulting, vacation, sick leave, paid time off, salary continuation, 
disability, hospitalization, medical insurance, life insurance, scholarship programs, 
incentive compensation or bonus compensation, in each case that is sponsored, 
maintained or contributed to or required to be sponsored, maint ained or contributed to by, 
or otherwise covering, such Person. 

DBMP-BR_0001983

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 9 of 151



NAI-1508550788v4  9

(q) “Privileges” means all privileges or immunities that may be ass erted under 
applicable Law, including the attorney-client privilege, work-product privilege and any 
other privilege or immunity. 

(r) “Proceeding” means any action, appeal, arbitration, assessment, 
cancellation, charge, citation, claim, complaint, concurrent use, controversy, contested 
matter, demand, grievance, hearing, inquiry, interference, investigation, litigation 
(including class actions and multidistrict litigation), mediation, opposition, re-
examination, summons, subpoena or suit, or other case or proceeding, whether civil, 
criminal administrative, judicial or investigative, whether formal or informal, whether 
public or private, commenced, brought, conducted or heard by or before, under the 
supervision or direction of, or otherwise involving, any Governmental Authority or 
arbitrator or other agreed-upon tribunal or dispute resolution mechanism.  

(s) “Shared Services Affiliate” means Saint-Gobain Shared Services 
Corporation, a Delaware corporation. 

(t) “Shared Services Affiliate/DBMP Services Agreement” means a Services 
Agreement in the form attached hereto as Exhibit K, pursuant to which Shared Services 
Affiliate will provide certain corporate services to DBMP.  

(u) “Tax Item Allocation Agreement” means a Tax Item Allocation 
Agreement in the form attached hereto as Exhibit L. 

[Signature Page Follows] 
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EXHIBIT A 
 

Certificate of Divisional Merger 
 

See attached. 
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CERTIFICATE OF DIVISIONAL MERGER 
OF 

CERTAINTEED LLC 

(TEXAS) 

October 23, 2019 

 This Certificate of Divisional Merger is being duly executed and filed by the undersigned 
to effect the divisional merger (the “Divisional Merger”) of CertainTeed LLC, a Texas limited 
liability company, into two new Texas limited liability companies, pursuant to Chapter 4 and 
Sections 3.006, 10.151 and 10.153 of the Texas Business Organizations Code (the “TBOC”). The 
undersigned hereby certifies as follows:  

Merging Entity Information 

1. The name of the domestic filing entity that is dividing itself is CertainTeed LLC 
(the “Company”). 

2. The address of the principal place of business of the Company is 20 Moores Road, 
Malvern, Pennsylvania 19355. 

3. The Company is organized as a Texas limited liability company. 

4. Pursuant to a plan of merger approved by the sole member of the  Company on the 
date hereof (the “Plan of Divisional Merger”), the Company will not survive the Divisional 
Merger. 

Plan of Merger 

5. In lieu of providing the Plan of Divisional Merger, the Company certifies that: 

(a) A signed Plan of Divisional Merger is on file at the principal place of 
business of each new domestic entity created pursuant to the Plan of Divisional Merger, 
and the address of such principal place of business is provided in this Certificate of 
Divisional Merger. 

(b) On written request, a copy of the Plan of Divisional Merger will be 
furnished without cost by each new domestic entity to any owner or member of any 
domestic entity that is a party to or created by the Plan of Divisional Merger. 

(c) Because the Company will not survive the Divisional Merger, no 
amendments to the certificate of formation of the Company are e ffected by the Divisional 
Merger. 

(d) The name, jurisdiction of organization, principal place of business address 
and entity description of each entity to be created pursuant to the Plan of Divisional Merger 
are as follows: 
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(i) A new Texas limited liability company named DBMP LLC 
(“DBMP”) will be created pursuant to the Plan of Divisional Merger. 

(ii) The address of the principal place of business of DBMP is 20 
Moores Road, Malvern, Pennsylvania 19355. 

(iii) A new Texas limited liability company named CertainTeed LLC 
(“New CT”) will be created pursuant to the Plan of Divisional Merger. 

(iv) The address of the principal place of business of New CT is 20 
Moores Road, Malvern, Pennsylvania 19355. 

(e) The certificate of formation of each of DBMP and New CT is being filed 
with the Secretary of State of the State of Texas along with this Certificate of Divisional 
Merger. 

Approval of Plan of Merger 

6. The Plan of Divisional Merger has been approved as required by the TBOC and 
other applicable laws of the jurisdiction of formation and by the governing documents of the 
Company. 

Effectiveness of Filing 

7. This Certificate of Divisional Merger and the Divisional Merger will be effective 
as of 9:30 a.m. central time, on October 23, 2019. 

Tax Certificate 

8. In lieu of the Company providing a tax certificate from the Texas Comptroller of 
Public Accounts, New CT will be liable for the payment of any franchise taxes of the Company 
required in the State of Texas. 

[Signature Page Follows] 
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[Item 6.A(iii) – Signature Page to TX Certificate of Divisional Merger of Certainteed LLC] 

 The undersigned signs this document subject to the penalties imposed by law for the 
submission of a materially false or fraudulent instrument. The undersigned certifies that the 
statements contained herein are correct and that the person signing is authorized under the 
provisions of the TBOC to execute this Certificate of Divisional Merger. The undersigned has duly 
executed this Certificate of Divisional Merger as of the date first written above. 

 
CERTAINTEED LLC, a Texas limited 
liability company 
 

 
 

   By:          
Mark A. Rayfield 
President and Chief Executive Officer    
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EXHIBIT B 
 

DBMP Certificate of Formation 
 

See attached. 
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CERTIFICATE OF FORMATION 
OF 

DBMP LLC 
 

(TEXAS) 
 

October 23, 2019 
 

 This Certificate of Formation is being duly executed and filed by the undersigned to form 
DBMP LLC, a Texas limited liability company (the “Company”), under a plan of divisional 
merger, pursuant to Chapter 4 and Sections 3.006 and 10.153 of the Texas Business Organizations 
Code (the “TBOC”). The undersigned hereby certifies as follows: 

ARTICLE I 
ENTITY NAME AND TYPE 

 
 The name of the filing entity being formed is DBMP LLC. The filing entity being formed 
is a limited liability company. 
 

ARTICLE II 
REGISTERED AGENT AND REGISTERED OFFICE 

 
 The Company’s initial registered agent is CT Corporation System, who has consented to 
serve as the registered agent of the Company pursuant to Section 5.2011 of the TBOC, which 
consent is included in the Company’s permanent records. The business address of both the 
registered agent and the Company’s initial registered office is 1999 Bryan Street, Suite 900, Dallas, 
Texas 75201, Dallas County. 

 
ARTICLE III 

GOVERNING AUTHORITY 
 

 The Company will have managers. The name and address of each initial manager of the 
Company are as follows: 
 
 Name Address 
 
 Joseph N. Bondi c/o DBMP LLC 
 Sean R. Knapp 20 Moores Road  
 D. Lawrence Rayburn Malvern, Pennsylvania 19355 

 
ARTICLE IV 

PURPOSE 
 

 The purpose for which the Company is formed is for the transaction of any and all lawful 
purposes for which limited liability companies may be organized under the TBOC. 

 

DBMP-BR_0001991

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 17 of 151



 

2 
NAI-1508786244v3  

ARTICLE V 
EFFECTIVENESS OF FILING 

 
 This Certificate of Formation and the formation of the Company will be effective as of 
9:30 a.m., central time, on October 23, 2019. 

 
ARTICLE VI 

FORMATION UNDER PLAN OF MERGER 
 

 The Company is being formed under a plan of divisional merger pursuant to Section 3.006 
and Chapter 10 of the TBOC. 
 

[Signature Page Follows] 
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[Item 6.A(iv) – Certificate of Formation of DBMP (TX)] 

 The undersigned affirms that that person designated as registered agent has consented to 
the appointment. The undersigned signs this document subject to the penalties imposed by law for 
the submission of materially false or fraudulent instrument and certifies under penalty of perjury 
that the undersigned is authorized to execute this Certificate of Formation. The undersigned has 
duly executed this Certificate of Formation as of the date first written above. 

 
CERTAINTEED LLC, a Texas limited 
liability company 
 

 
 

   By:          
Mark A. Rayfield 
President and Chief Executive Officer 

 
 

DBMP-BR_0001993

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 19 of 151



 

NAI-1508550788v4  

EXHIBIT C 
 

CT Certificate of Formation 
 

See attached. 
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CERTIFICATE OF FORMATION 
OF 

CERTAINTEED LLC 
 

(TEXAS) 
 

October 23, 2019 
 

 This Certificate of Formation is being duly executed and filed by the undersigned to form 
CertainTeed LLC, a Texas limited liability company (the “Compan y”), under a plan of divisional 
merger pursuant to Chapter 4 and Sections 3.006 and 10.153 of the Texas Business Organizations 
Code (the “TBOC”). The undersigned hereby certifies as follows: 

ARTICLE I 
ENTITY NAME AND TYPE 

 
 The name of the filing entity being formed is CertainTeed LLC. The filing entity being 
formed is a limited liability company. 
 

ARTICLE II 
REGISTERED AGENT AND REGISTERED OFFICE 

 
 The Company’s initial registered agent is CT Corporation System, who has consented to 
serve as the registered agent of the Company pursuant to Section 5.2011 of the TBOC, which 
consent is included in the Company’s permanent records. The business address of both the 
registered agent and the Company’s initial registered office is 1999 Bryan Street, Suite 900, Dallas, 
Texas 75201, Dallas County. 

 
ARTICLE III 

GOVERNING AUTHORITY 
 

 The Company will have managers. The name and address of the sole initial manager of the 
Company are as follows: 
 
 Name Address 
 
 Mark A. Rayfield c/o CertainTeed LLC 
  20 Moores Road 
  Malvern, Pennsylvania 19355 

 
 

ARTICLE IV 
PURPOSE 

 
 The purpose for which the Company is formed is for the transaction of any and all lawful 
purposes for which limited liability companies may be organized under the TBOC. 
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ARTICLE V 
EFFECTIVENESS OF FILING 

 
 This Certificate of Formation and the formation of the Company will be effective as of 
9:30 a.m., central time, on October 23, 2019. 

 
ARTICLE VI 

FORMATION UNDER PLAN OF MERGER 
 

 The Company is being formed under a plan of divisional merger pursuant to Section 3.006 
and Chapter 10 of the TBOC. 
 

[Signature Page Follows] 
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[Item 6.A(vi) – Signature Page to TX Certificate of Formation of New CertainTeed (TX)] 

 The undersigned affirms that that person designated as registered agent has consented to 
the appointment. The undersigned signs this document subject to the penalties imposed by law for 
the submission of materially false or fraudulent instrument and certifies under penalty of perjury 
that the undersigned is authorized to execute this Certificate of Formation. The undersigned has 
duly executed this Certificate of Formation as of the date first written above. 

 
CERTAINTEED LLC, a Texas limited 
liability company 
 

 
 

   By:          
Mark A. Rayfield 
President and Chief Executive Officer 
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EXHIBIT D 

 
DBMP Limited Liability Company Agreement 

 
See attached. 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

DBMP LLC 

a Texas limited liability company 

This Limited Liability Company Agreement of DBMP LLC is declared and entered into 
by the undersigned, and shall be effective as of October 23, 2019 (the “Effective Date”). 

ARTICLE I 
DEFINITIONS 

1.01 Specific Definitions. As used in this Agreement, the following terms have the 
following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
Controlling, Controlled By or Under Common Control with, such Person. 

“Agreement” means this Limited Liability Company Agreement (including any 
schedules, exhibits or attachments hereto) as amended, supplemented or modified from time to 
time. 

“Assistant Secretary” shall have the meaning set forth in Section 3.04(c)(v). 

“Assistant Treasurer” shall have the meaning set forth in Section 3.04(c)(iv). 

“Associate” means, when used to indicate a relationship with a Person: (i) an entity or 
organization for which the Person (A) is a director, general partner, member, manager or officer 
or (B) beneficially owns, directly or indirectly, either individually or through an Affiliate, 10 
percent or more of a class of voting ownership interests or similar securities of the entity or 
organization; (ii) a trust or estate in which the Person has a substantial beneficial interest or for 
which the Person serves as trustee or in a similar fiduciary ca pacity; (iii) the Person’s spouse or a 
relative of the Person related by consanguinity or affinity who resides with the Person; or (iv) a 
director, general partner, member, manager, officer or Affiliate of the Person. 

“Bankruptcy” means bankruptcy under any section or chapter of title 11 of the United 
States Code, as amended, or under any similar law or statute of the United States or any state 
thereof. 

“Board of Managers” shall have the meaning set forth in Section 3.01. 

“Certificate” shall have the meaning set forth in Section 2.01. 

“Chief Legal Officer” shall have the meaning set forth in Section 3.04(c)(v). 

“Code” means Internal Revenue Code of 1986, as amended. 

“Company” means DBMP LLC, a Texas limited liability company. 
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“Controlling” means, with respect to any Person, the possession, directly or indirectly, of 
the power to direct or cause the direction of the management and policies of another Person, 
through the ownership of voting securities, by contract or otherwise. The terms “Controlled By” 
and “Under Common Control” have correlative meanings. 

“Covered Person” shall have the meaning set forth in Section 3.09(a). 

“Disposition” means any sale, assignment, transfer, exchange, grant, hypothecation or 
other transfer (including a transfer by operation of law), absolute or as an Encumbrance. 

“Effective Date” shall have the meaning set forth in the Preamble. 

“Encumbrance” means any mortgage, security interest, lien, pledge, equitable interest, 
easement, option, right of first refusal or a restriction or in terest similar to any of the foregoing of 
any kind.  

“GAAP” means generally accepted accounting principles for the United States of 
America, consistently applied, as in effect from time to time. 

“Legal Requirement” means any order, constitution, law, ordinance, regulation, statute or 
treaty issued by any federal, state, local, municipal, foreign, international or multinational 
governmental, administrative or judicial body or any principle of common law, in each case 
binding on or affecting the referenced Person. 

“Majority in Interest of the Members” means Members whose Percentage Interests 
aggregate to greater than 50% of the Percentage Interests of all Members, or in the event the 
Company has a single Member, the sole Member. 

“Manager” means a member of the Board of Managers. 

“Members” means the Persons identified as currently being a Member on Schedule I 
(Member Register) and all other Persons admitted as additional or substituted Members pursuant 
to this Agreement from time to time, in each case so long as th ey remain Members.  Reference to 
a “Member” means any one of the Members if there is more than o ne or the sole Member if there 
is only one.  

“Membership Interest” means the ownership interest of a Member in the Company 
(which shall be considered personal property for all purposes), consisting of (i) such Member’s 
Percentage Interest in the Company’s profits, losses, allocations and distributions pursuant to 
this Agreement and the TBOC, (ii) such Member’s right to vote or grant or withhold consents 
with respect to Company matters as provided in this Agreement and the TBOC and (iii) such 
Member’s other rights and privileges as provided in this Agreement and the TBOC. 

“Officers” shall have the meaning set forth in Section 3.04(a). 

“Percentage Interest” means a Member’s share of the profits and losses of the Company 
and the Member’s percentage right to receive distributions of the Company’s assets. The 
Percentage Interest of each Member shall be the percentage set forth opposite such Member’s 
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name on Schedule I, as such Schedule shall be amended from time to time in accordance with the 
provisions of this Agreement. The combined Percentage Interest of all Members shall at all times 
equal 100%. 

“Person” means any individual, corporation (including any non-profit corporation), 
general or limited partnership, limited liability company, joint venture, estate, trust, benefit plan, 
unincorporated organization, business, syndicate, sole proprietorship, association, organization, 
labor union or other entity, association or governmental body. 

“President” shall have the meaning set forth in Section 3.04(c)(i). 

“Property” means any property, real or personal, tangible or intangible, including cash, 
and any legal or equitable interest in such property. 

“Secretary” shall have the meaning set forth in Section 3.04(c)(iv). 

“Secretary of State” shall mean the Secretary of State of the State of Texas. 

“TBOC” means the Texas Business Organizations Code as it may be  amended, revised or 
supplemented from time-to-time. 

“Treasurer” shall have the meaning set forth in Section 3.04(c)(iii). 

“Vice President” shall have the meaning set forth in Section 3.04(c)(ii).  

1.02 Interpretation. Unless the context shall require otherwise: 

(a) Words importing the singular number or plural number shall include the 
plural number and singular number respectively; 

(b) Words importing the masculine gender shall include the feminine and 
neuter genders and vice versa; 

(c) References to “include,” “includes” and “including” shall be deemed to be 
followed by the phrase “without limitation”; 

(d) Reference in this Agreement to “herein,” “hereby” or “hereunder,” or any 
similar formulation, shall be deemed to refer to this Agreement as a whole, including the 
schedules and exhibits hereto; 

(e) References to documents and agreements shall include such documents 
and agreements as amended from time to time; and 

(f) The headings of this Agreement are for reference only and shall not be 
deemed to form a part of the text or be used in the construction or interpretation of this 
Agreement. Unless otherwise indicated, all references to “Section” or “Sections” refer to 
the corresponding Section or Sections of this Agreement. 
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ARTICLE II 
FORMATION 

2.01 Formation. The Company was formed as a Texas limited liability company by 
filing a certificate of formation (the “Certificate”) with the Secretary of State, along with the 
filing with the Secretary of State of a Certificate of Merger pursuant to which CertainTeed LLC, 
a Texas limited liability company, effected a divisional merger pursuant to which the Company 
was created. 

2.02 Name. The Company will conduct its business under the name set forth in the 
first paragraph of this Agreement or such other names as the Bo ard of Managers may select from 
time to time that comply with applicable Legal Requirements. 

2.03 Purpose. The purpose of the Company is to transact any and all lawful business 
for which a limited liability company may be formed under the TBOC and any other business or 
activity (including obtaining appropriate financing) that now or in the future may be necessary, 
incidental, proper, advisable or convenient to accomplish the foregoing purposes as determined 
by the Board of Managers and that is not forbidden by any Legal Requirement. 

2.04 Principal Office in the United States; Other Offices. The principal office of the 
Company in the United States shall be at 20 Moores Road, Malvern, Pennsylvania, 19355, or at 
such other place as the Board of Managers may designate from time to time, which need not be 
in the State of Texas. The Company may have such other offices as the Board of Managers or 
any appropriate Officer designates from time to time. 

2.05 Registered Agent and Office. The Company’s registered agent for the service of 
process and the registered office shall be as reflected in the Certificate. The Board of Managers, 
from time to time, may change the registered agent or office th rough appropriate filings with the 
Secretary of State. In the event the registered agent ceases to act as such for any reason or the 
address of the registered office shall change, the Board of Managers shall promptly designate a 
replacement registered agent or file a notice of change of address. 

2.06 Term. The term of the Company shall be perpetual until dissolved and its affairs 
wound up in accordance with this Agreement. 

2.07 Effect of Inconsistencies with the TBOC. The Members intend to be governed 
by this Agreement even when it is inconsistent with, or different than, the non-mandatory 
provisions of the TBOC, or any other non-mandatory Legal Requirement and the TBOC shall 
govern those circumstances not addressed by this Agreement. To the extent any provision of this 
Agreement is prohibited by or conflicts with the TBOC or other Legal Requirement, this 
Agreement shall be considered amended to the smallest degree possible in order to make this 
Agreement effective. In the event the TBOC or other Legal Requirement is subsequently 
amended or interpreted in such a way to make valid any provision of this Agreement that was 
formerly invalid, the provision shall be deemed valid from the effective date of such 
interpretation or amendment. 

2.08 Authorized Persons. The Managers, the Officers and any person authorized in 
writing by any of them shall each be authorized to act on behalf of the Company in regard to a 
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“filing instrument” within the meaning of the TBOC as permitted  by the TBOC. Any Manager or 
Officer may execute, deliver and file any certificates (and any amendments or restatements 
thereof) necessary for the Company to qualify to do business in any jurisdiction in which the 
Company may wish to conduct business. 

2.09 Title to Company Property. All of the Company’s Property shall be owned by 
the Company as an entity and no Member shall have any ownership interest in such Property in 
such Member’s individual name or right. The Company shall hold all of its Property in the name 
of the Company and not in the name of any Member. 

2.10 Certificates. The Company shall not elect to treat any of its Membership In terests 
as a “security” under Section 8-103 of the Uniform Commercial Code as is in effect in the State 
of Texas or any other applicable jurisdiction, or elect to turn its uncertificated Membership 
Interests into certificated Membership Interests. 

ARTICLE III 
MANAGEMENT OF THE COMPANY 

3.01 Management by Board of Managers. Except as otherwise set forth herein, the 
management and control of the business and affairs of the Company shall be vested in a 
governing board (the “Board of Managers”). The Board of Managers shall be comprised of 
between one and three individuals as determined by the Members, and the Members shall elect 
the members of the Board of Managers from time to time. The Members, in their sole discretion, 
may remove any Manager or the entire Board of Managers at any t ime with or without cause. If a 
vacancy occurs on the Board of Managers, the Members may elect a successor or leave vacant 
the position.  

3.02 Authority and Duties of the Board of Managers and Officers. Subject to the 
terms of this Agreement and any applicable Legal Requirement, the Board of Managers shall 
have full power and authority to conduct, manage and control the business of the Company 
through the Officers. Except to the extent provided herein, each Manager and Officer shall have 
a fiduciary duty of loyalty and fiduciary duty of care similar to those of directors and officers of 
for-profit corporations under the TBOC.  

3.03 Actions of the Board of Managers. 

(a) Meetings. Meetings of the Board of Managers may be held at any time 
upon the call of the President or any Manager by providing at least two business days’ notice to 
each Manager, unless such notice is waived by all of the Managers. A quorum shall exist for any 
meeting of the Board of Managers if half or more of the Managers are in attendance. Attendance 
at a meeting shall constitute a waiver of notice of the meeting by the Manager, unless the 
Manager attends the meeting for the sole purpose of objecting to the lack of proper notice of the 
meeting. The Managers may participate in and hold meetings by means of conference telephone, 
video conference or similar communications equipment whereby all persons participating in the 
meeting can hear each other. 

(b) Required Vote; Action by Written Consent. Any and all actions of the 
Board of Managers shall be taken by the affirmative vote of a s imple majority of the Managers in 
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attendance. In lieu of acting at a meeting and without notice, the Board of Managers may act by 
the written consent of a simple majority of the Managers. 

3.04 Officers. 

(a) Generally. The Board of Managers may appoint employees or agents as 
officers from time to time (the “Officers”). The Officers shall be responsible for implementing 
the decisions of the Board of Managers and for conducting the day-to-day activities of the 
Company as determined by the Board of Managers. The Board of Managers may from time to 
time set the limits of authority of the President and other Officers, including limits regarding 
operating expenditures, capital expenditures, incurrence of debt, commencement or settlement of 
litigation and compensation of Officers and employees. Any number of offices may be held by 
the same Person. 

(b) Appointment; Vacancies; Removal. All Officers of the Company shall 
hold office until their successors are appointed or until their  earlier death, resignation or removal. 
Whenever any vacancies shall occur in any office by death, resignation, removal, increase in the 
number of Officers, or otherwise, the same may be filled by the Board of Managers. In the 
discretion of the Board of Managers, any Officer position may be left vacant. Any Officer 
appointed by the Board of Managers may be removed with or without cause at any time in the 
sole discretion of the Board of Managers. Such removal may be with or without prejudice to the 
contract rights, if any, of the Person so removed. Appointment of an Officer shall not of itself 
create contract rights. 

(c) Officers; Delegation by Board of Managers. To the extent the Board of 
Managers appoints the following Officers, such Officers shall have the powers and duties set 
forth below unless otherwise provided by the Board of Managers from time to time. Such other 
Officers as the Board of Managers may appoint shall perform the duties and have the powers as 
from time to time may be assigned to them by the Board of Managers. The Board of Managers 
from time to time may delegate any of its powers and duties to any Officer, employee or agent of 
the Company, including the power of delegation, for whatever period of time necessary or 
desirable. 

(i) President. The president (the “President”) shall have 
responsibility for the general and active day-to-day management of the business 
of the Company and shall carry out all orders and resolutions of the Board of 
Managers. The President may sign deeds, mortgages, bonds, contracts or other 
instruments, except in cases where the execution thereof shall be expressly 
delegated by the Board of Managers or by this Agreement to some other Officer 
or agent of the Company, or shall be required by Legal Requirement to be 
otherwise executed. The President shall also perform such other duties and may 
exercise such other powers as may be assigned by this Agreement or prescribed 
by the Board of Managers from time to time.  

(ii) Vice Presidents. Any vice president (each a “Vice President”), in 
the order of seniority unless otherwise determined by the Board of Managers, 
shall in the absence or disability of the President perform the duties and exercise 
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the powers of the President. Each Vice President shall perform the usual and 
customary duties that pertain to such office. Each Vice President shall generally 
assist the President by executing deeds, mortgages, bonds, contracts or other 
instruments, except in cases where the execution thereof shall be expressly and 
exclusively delegated by the Board of Managers or this Agreemen t to some other 
Officer or agent of the Company or shall be required by Legal R equirement to be 
otherwise executed. Each Vice President shall also generally exercise such other 
powers and perform such other duties as are delegated to him by the President, as 
the Board of Managers may further prescribe from time to time, or are indicated 
by the specific title given to such Vice President upon his or her appointment. 

(iii) Treasurer. The treasurer (the “Treasurer”) shall have the custody 
of the corporate funds and securities and shall keep full and accurate accounts of 
receipts and disbursements in books belonging to the Company and shall deposit 
all moneys and other valuable effects in the name and to the credit of the 
Company in such depositories as may be designated by the Board of Managers. 
The Treasurer shall have the authority to sign and issue surety  bonds on behalf of 
the Company, except in cases where the execution thereof shall be expressly and 
exclusively delegated by the Board of Managers or this Agreemen t to some other 
Officer or agent of the Company or shall be required by Legal R equirement to be 
otherwise executed. The duties of the Treasurer may be performed by any 
assistant treasurer (an “Assistant Treasurer”) appointed by the Board of 
Managers from time to time.  The duties of such Assistant Treasurers may be 
specified or limited by the specific title given to such Assistant Treasurer upon 
his or her appointment. 

(iv) Secretary. The secretary (the “Secretary”) shall perform such 
duties as may be prescribed by the President, under whose supervision he or she 
shall be. The Secretary shall have custody of the seal of the Company, if any, and 
the Secretary shall have authority to affix the same to any ins trument requiring it, 
and when so affixed, it may be attested by the signature of the Secretary. The 
Board of Managers or President may give general authority to any other Officer 
to affix the seal of the Company and to attest the affixing by his or her signature. 
The Secretary shall ensure that all books, reports, statements, certificates and 
other documents and records required by Legal Requirement to be kept or filed 
are properly kept or filed, as the case may be. The duties of the Secretary may be 
performed by any assistant secretary (an “Assistant Secretary”) appointed by the 
Manager from time to time. The duties of such Assistant Secretaries may be 
specified or limited by the specific title given to such Assistant Secretary upon 
his or her appointment.  The Secretary shall also generally exercise such other 
powers and perform such other duties as are delegated to him or her by the 
President and as the Board of Managers may further prescribe from time to time.  

(v) Chief Legal Officer.  The Chief Legal Officer (the “Chief Legal 
Officer”) shall perform such duties as may be prescribed by the Board of 
Managers or the President, under whose supervision he shall be.  The Chief Legal 
Officer shall perform the usual and customary duties that pertain to such office 
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and generally exercise such other powers and perform such other duties as are 
delegated to him by the President and as the Board of Managers may further 
prescribe from time-to-time. The Chief Legal Officer shall generally assist the 
President by executing deeds, mortgages, bonds, contracts or other instruments, 
except in cases where the execution thereof shall be expressly and exclusively 
delegated by the Board of Managers or this Agreement to some other Officer or 
agent of the Company or shall be required by Legal Requirement to be otherwise 
executed. 

3.05 Voting Securities Owned by the Company. Any Officer may execute on behalf 
of the Company any contracts, powers of attorney, proxies, waivers of notice of meeting, 
consents and other instruments any of which relate to securities or partnership or other interests 
owned or held by the Company. Any Officer may, on behalf of the Company, vote in person or 
by proxy any interest of any entity in which the Company owns s ecurities or holds other interests 
and at any meeting shall possess and may exercise any and all rights and powers incident to the 
ownership of such securities or other interests, including delegating like powers upon any other 
Person. 

3.06 Compensation and Expenses. Except as provided in this Agreement or as 
approved by the Board of Managers or, in the event the Board of Managers has a single 
Manager, the Members, no Manager shall receive any salary, fee or other remuneration for 
services rendered to or on behalf of the Company or otherwise in his capacity as a Manager.  
Any Manager who is not an officer or employee of the Company or any of its Affiliates shall 
receive remuneration for services rendered to or on behalf of the Company or otherwise in his 
capacity as Manager as approved by the Board of Managers, or in the event the Board of 
Managers has a single Manager, the Members.  Each Manager shall  be reimbursed for all proper, 
direct expenses he or she reasonably incurs on behalf of the Company in performing his or her 
duties as a Manager either (a) in the Company’s sole discretion (as determined by the Board of 
Managers or, in the event the Board of Managers has a single Manager, the Members) or (b) if 
such expenses are pre-approved in writing, in either event upon submission of appropriate and all 
other reasonably requested documentation. 

3.07 Other Activities of the Members and Agreements with Related Parties. 
Subject to the provisions of any other agreement binding upon a Member, each Member, in its 
individual capacity or otherwise, will be free to engage in, to  conduct or to participate in any 
business or activity whatsoever without any accountability, liability or obligation to the 
Company or, if then applicable, to any other Member, even if such business or activity competes 
with or is enhanced by the business of the Company. The Board of Managers, in the exercise of 
its power and authority under this Agreement, may contract and otherwise deal with or otherwise 
obligate the Company to entities in which a Member may have an ownership or other financial 
interest. 

3.08 Indemnification; Exculpation. 

(a) General. Every Person who was or is a party or is threatened to be mad e a 
party to any threatened, pending or completed action, suit or proceeding, whether civil, 
criminal, administrative or investigative by reason of the fact  that such Person is, or was at the 
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time of the alleged event giving rise to a claim for indemnity,  (i) a Member, Manager or Officer, 
(ii) an Affiliate of a Member, (iii) an employee, agent, fiduciary or trustee of the Company, (iv) 
an officer, director, manager, employee, agent, fiduciary or trustee of a Member or (v) serving 
at the request of the Company or a Person it Controls (directly or indirectly) as an officer, 
director, manager, employee, agent, fiduciary or trustee of another Person (each a “Covered 
Person”) (except a Covered Person shall not include a Person providing on a fee-for-service 
basis trustee, fiduciary or custodial services), shall be indemnified by the Company against any 
and all reasonable costs and expenses, judgments, fines and amounts paid in settlement actually 
and reasonably incurred by the Covered Person in connection with such action, suit or 
proceeding if the Covered Person acted in good faith and in a manner the Covered Person 
reasonably believed to be in or not opposed to the best interests of the Company, and, with 
respect to any criminal action or proceeding, had no reasonable cause to believe the Covered 
Person’s conduct was unlawful. The resolution of any action, suit or proceeding by judgment, 
order, settlement, conviction or upon a plea of nolo contendere or its equivalent, shall not, of 
itself, create a presumption that the Covered Person did not act in good faith and in a manner 
which the Covered Person reasonably believed to be in or not opposed to the best interests of 
the Company, and, with respect to any criminal action or procee ding, shall not, of itself, create a 
presumption that the Covered Person had reasonable cause to believe that the Covered Person’s 
conduct was unlawful.  

(b) Advances. Expenses (including attorneys’ fees) incurred by a Covered 
Person with respect to any action, suit or proceeding of the nature described in the preceding 
paragraph may be paid by the Company, in the sole discretion of the Board of Managers, and, 
if such Covered Person is a Member, Manager or Officer, then such expenses shall be paid by 
the Company, in advance of the final disposition of such action, suit or proceeding upon receipt 
of an undertaking by or on behalf of the Covered Person to repay such amount if it shall 
ultimately be determined that the Covered Person is not entitled to be indemnified by the 
Company as authorized in this Section 3.08. In addition, the Company may elect at any time to 
discontinue advancing expenses to a Covered Person (other than a Member, Manager or 
Officer) if such advancement is determined by the Company, in its sole discretion, not to be in 
the best interest of the Company. 

(c) Indemnity Limited to Assets. Indemnification under this Section 3.08 
shall be made only out of the assets of the Company. Neither any Member nor any Manager shall 
be personally liable for such indemnification, and they shall have no obligation to contribute or 
loan any monies or Property to the Company to enable it to provide such indemnification. 

(d) Insurance. The Company may purchase and maintain (or reimburse any 
Member or its Affiliates the cost of) insurance on behalf of any Covered Person, and any other 
Person that the Board of Managers determines, against any liability that may be asserted against 
or expense that may be incurred by such Persons in connection with the Company’s activities or 
such Persons’ activities on behalf of the Company, regardless of whether the Company would 
have the power to indemnify such Persons against such liability or expense under this 
Agreement. 

(e) Other Contracts and Procedures. The Company may enter into 
indemnity contracts with Covered Persons and such other Persons as the Board of Managers 
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shall determine and adopt written procedures pursuant to which arrangements are made for the 
advancement of expenses and the funding of obligations under this Section 3.08 and containing 
such other procedures regarding indemnification as are appropriate. 

(f) Exculpation.  Notwithstanding anything in this Agreement to the 
contrary, to the full extent permitted by the TBOC or any other applicable Legal Requirement 
currently or hereafter in effect, no Member, Manager or Officer will be personally liable  to the 
Company or any Member, Manager or Officer for or with respect to any act or omission by such 
Member, Manager or Officer in such capacity. Any elimination or modification of this Section 
3.08(f) will not adversely affect any right or protection of a Member, Manager or Officer 
existing prior to such elimination or modification. 

3.09 Approval of Certain Contracts and Transactions. 

(a) This Section 3.09 applies to a contract or transaction between the 
Company and (i) one or more Managers or Officers, or one or more Affiliates or 
Associates of one or more Managers or Officers, or (ii) an enti ty or organization in which 
one or more Managers or Officers, or one or more Affiliates or Associates of one or more 
Managers or Officers, is (A) a director, general partner, member, manager or officer or 
(B) has a financial interest. 

(b) The Company may enter into a contract or transaction described in Section 
3.09(a) if one of the following conditions is satisfied: 

(i) the material facts as to the relationship or interest described in 
Section 3.09(a) and as to the contract or transaction are disclosed to or known by 
the Board of Managers and the Board of Managers in good faith authorizes the 
contract or transaction by the approval of a majority of the disinterested 
Managers or, if there is only one disinterested Manager, the sole disinterested 
Manager, regardless of whether the disinterested Managers or Manager 
constitutes a quorum; or 

(ii) the material facts as to the relationship or interest described in 
Section 3.09(a) and as to the contract or transaction are disclosed to or known by 
the Members and the Members in good faith approve the contract or transaction 
by vote of the Members; or 

(iii) the contract or transaction is fair to the Company when the 
contract or transaction is authorized, approved or ratified by the Board of 
Managers or the Members. 

(c) Interested Managers may be included in determining the presence of a 
quorum at a meeting of the Board of Managers that authorizes the contract or transaction. 

(d) A Person who has the relationship or interest described in Section 3.09(a) 
may (i) be present at or participate in and, if the Person is a Manager, may vote at a 
meeting of the Board of Managers that authorizes the contract or transaction or (ii) sign, 
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in the Person's capacity as a Manager, a written consent of the Board of Managers to 
authorize the contract or transaction.  

ARTICLE IV 
RIGHTS AND OBLIGATIONS OF THE MEMBERS 

4.01 Limitation of Liability. Except as provided by the provisions of the TBOC that 
may not be modified by this Agreement or waived under any Legal Requirement, no Member 
shall be liable for any obligation of the Company solely by reason of being or acting as a 
Member. The failure of the Company to observe any formalities or requirements relating to the 
exercise of its powers or management of its business or affairs under this Agreement or the 
TBOC shall not be grounds for imposing liability on a Member for liabilities of the Company. 

4.02 Compensation of the Members. A Member shall be reimbursed for all proper, 
direct expenses it reasonably incurs on behalf of the Company in performing its duties as a 
Member upon delivery by such Member to the Company of a detailed invoice (including 
amounts paid to any Person to perform services for the Company). 

4.03 Profits and Losses; Distributions. Subject to the Code, if the Company has more 
than one Member under the Code, each item of income, gain, loss, deduction or credit of the 
Company, for each fiscal year of the Company, shall be allocated among the Members in 
proportion to their respective Percentage Interests.  Except as prohibited by provisions of the Act 
that may not be modified by this Agreement or waived under appl icable Legal Requirements, the 
Company may make distributions as determined by and in the sole discretion of the Members; 
notwithstanding the foregoing, no distribution shall be made if such distribution would violate 
Section 101.204 or Section 101.205 of the TBOC or any other applicable Legal Requirement. 

ARTICLE V 
MEETINGS OF THE MEMBERS 

5.01 No Required Meetings. The Members may, but shall not be required to, hold 
annual, periodic or other formal meetings.  

5.02 Action by the Members. Action required or permitted to be taken at a meeting of 
the Members may be taken without a meeting and without notice if the action is evidenced by a 
written consent, approval or resolution describing the action taken.  All decisions of the 
Members, whether at a meeting or by written consent, approval or resolution, must be made or 
taken by a Majority in Interest of the Members. 

ARTICLE VI 
BOOKS AND RECORDS 

6.01 Maintenance of Books and Records. The Company may maintain at its principal 
office, separate books of account for the Company that include a record of all costs and expenses 
incurred, all charges made, all credits made and received and all income derived in connection 
with the conduct of the Company and the operation of its business in accordance with this 
Agreement. 
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6.02 Access to Books, Records, etc. A Member or any of its agents or representatives, 
at such Member’s own expense and upon reasonable notice during normal business hours, may 
visit and inspect any of the properties of the Company (subject to reasonable safety 
requirements) and examine and audit any information it may reas onably request and make copies 
of and abstracts from the financial and operating records and books of account of the Company 
and its subsidiaries and copies of any other documents relating to the businesses of the Company 
and its subsidiaries, and discuss the affairs, finances and accounts of the Company and its 
subsidiaries with any Manager, any other Member, any Officer and the independent accountants 
of the Company, if any, all at such reasonable times and as often as such Member or any of its 
agents or representatives may reasonably request. 

6.03 Reliance on Documents and Reports.  The appropriate Officer shall cause to be 
prepared and to be delivered to the Members by the Company any other reports or information 
regarding the Company or its subsidiaries that a Majority in Interest of the Members requests. 
The Board of Managers shall be fully protected in relying in good faith upon the records of the 
Company and upon such information, opinions, reports or statements presented to the Company 
by any of its Members, Officers or employees, or by any other Person as to matters the Board of 
Managers reasonably believes are within such other Person’s professional or expert competence 
and who has been selected with reasonable care by or on behalf of the Company (including, 
without limitation, information, opinions, reports or statements as to the value and amount of the 
assets, liabilities, profits or losses of the Company or any other facts pertinent to the existence 
and amount of assets from which distributions to Members might properly be paid). In addition, 
the Board of Managers may consult with legal counsel, accountants, appraisers, management 
consultants, investment bankers and other consultants and advisors selected by them, and any 
opinion of any such Person as to matters which the Board of Managers reasonably believes to be 
within such Person’s professional or expert competence shall be full and complete authorization 
and protection in respect of any action taken or suffered or omitted by the Board of Managers in 
good faith and in accordance with such opinion. 

ARTICLE VII 
DISPOSITION OF MEMBERSHIP INTERESTS AND 

ADMISSION OF ASSIGNEES AND 
ADDITIONAL MEMBERS 

7.01 Disposition. A Member may effect a Disposition of all or a portion of its 
Membership Interest either voluntarily or by operation of law. Notwithstanding any provision of 
the TBOC to the contrary, upon the Disposition of a Membership Interest, the transferee shall be 
admitted immediately as a Member without further action upon the completion of the 
Disposition. Upon the transfer of all of a Member’s Membership Interest (other than the transfer 
of an Encumbrance), the transferring Member shall cease to be a Member and, to the fullest 
extent permitted by Legal Requirements, shall have no further rights or obligations under this 
Agreement, except that the transferring Member shall have the right to such information as may 
be necessary for the computation of the transferring Member’s t ax liability.  In connection with a 
Disposition of all of the Membership Interests in the Company, the transferee shall be admitted 
as a Member immediately before the transferring Member ceases to be a Member and the 
Company shall continue without dissolution.   
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7.02 Admission of Additional Members. The Members may admit additional 
Members from time to time and determine the capital contributions to be made by such 
additional Members. 

7.03 Member Register.  Schedule I will be updated by the Secretary or any Assistant 
Secretary for the name, business address and Percentage Interes t of each additional or substituted 
Member of the Company, and any such update will not be considered to be an “amendment” of 
this Agreement. 

ARTICLE VIII 
DISSOLUTION AND WINDING UP 

8.01 Dissolution. The Company shall be dissolved and its affairs wound up, only upon 
the first to occur of the following: (a) the written consent of a Majority in Interest of the 
Members; (b) the termination of the legal existence of the last remaining Member or the 
occurrence of any other event that terminates the continued membership of the last remaining 
Member in the Company unless the business of the Company is continued in a manner permitted 
by this Agreement or the TBOC; or (c) the entry of a decree of judicial dissolution under Section 
11.301 of the TBOC that has become final. Anything in this Agreement to the contrary 
notwithstanding, the Bankruptcy of a Member shall not cause such Member to cease to be a 
Member and upon the occurrence of a Bankruptcy of a Member, the business of the Company 
shall continue without dissolution. The existence of the Company as a separate legal entity shall 
continue until the cancellation of the Certificate as provided in the TBOC. 

8.02 Effect of Dissolution. Upon dissolution, the Company shall continue solely for 
the purpose of winding up its affairs in an orderly manner, liquidating its assets (with sufficient 
time allowed to minimize the losses normally associated with liquidation) and satisfying the 
claims of its creditors and the Members, and neither the Board of Managers nor any Member 
shall take any action with respect to the Company that is inconsistent with the winding up of the 
Company’s business and affairs, until such time as the Company’s Property has been distributed 
pursuant to this Section 8.02 and the existence of the Company has been terminated pursuant to 
the TBOC. The Officers, or, if there are none, the Managers, or, if there are none, the Members, 
shall be responsible for overseeing the winding up of the Company. The Persons winding up the 
Company shall take full account of the Company’s Property and liabilities and shall cause as 
soon as reasonably practicable the Company’s Property or the proceeds from the sale or 
disposition thereof, to the extent sufficient therefor, to be applied and distributed, to the 
maximum extent permitted by any applicable Legal Requirement and notwithstanding anything 
in this Agreement to the contrary, in the following order (without duplication): 

(a) First, to creditors, including Members and their Affiliates who are 
creditors to the extent otherwise permitted by Legal Requirement, in satisfaction of the liabilities 
of the Company (whether by payment, by the establishment of reserves of cash or other assets of 
the Company, or by other reasonable provision for payment), other than liabilities for 
distributions to Members and former Members under Sections 101.204 or 101.205 of the TBOC;  

(b) Second, to Members and former Members in satisfaction of liabilities for 
distributions under Sections 101.204 or 101.205 of the TBOC; and 
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(c) Third, to the Members in proportion to their Percentage Interests. 

8.03 No Restoration of Capital Account. In no event shall a Member be required to 
contribute additional capital to the Company, upon the liquidation of the Company or at any 
other time. 

8.04 Winding Up and Certificate of Termination. The winding up of the Company 
shall be completed when all debts, liabilities and obligations of the Company have been paid and 
discharged or reasonably adequate provision therefor has been made, and all of the remaining 
Property of the Company has been distributed to the Members. Upon the completion of winding 
up of the Company, a certificate of termination shall be delivered to the Secretary of State for 
filing. The certificate of termination shall set forth the information required by the TBOC. 

ARTICLE IX 
MISCELLANEOUS 

9.01 Amendment. This Agreement may be amended from time to time only by a 
written agreement executed by a Majority in Interest of the Members. 

9.02 Governing Law; Signatures and Records. This Agreement and the rights and 
duties of the Members arising under this Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Texas, without reference to the conflict of laws rules 
thereof that would call for the application of the laws of any other jurisdiction. Any signature on 
this Agreement, and any certificate or other document or agreement which the Company is 
authorized to issue or execute pursuant to this Agreement, may be a facsimile, a conformed 
signature or an electronically transmitted signature. Any consent, approval or resolution 
transmitted by electronic transmission by a Manager, Member or a Person or Persons authorized 
to act for a Member shall be deemed to be written and signed for purposes of this Agreement. 
Unless a Member expressly requests otherwise, all notices, disclosures, authorizations, 
acknowledgements and other documents required to be provided by any other Member or the 
Company or related to the Company, including its operation, governance and internal affairs, 
may be transmitted electronically to such Member. The Company may maintain a copy of this 
Agreement, all other information required to be maintained by t he Act and all of its other records 
in electronic or any other non-written form that is capable of conversion into written form within 
a reasonable time. 

9.03 Rights of Creditors and Third Parties Under Agreement. This Agreement is 
declared and entered into by the Members for the exclusive benefit of the Company, the 
Members, the Managers and their successors and assignees, and is not intended for the benefit of 
any creditor of the Company or any other Person. Except and only to the extent required by a 
Legal Requirement, no such creditor or other Person shall have any rights under this Agreement 
or any agreement between the Company and the Members with respect to any capital 
contribution. 

9.04 Successors and Assigns. This Agreement shall be binding upon and benefit the 
Members and their successors and assigns. 
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9.05 Severability. The invalidity or unenforceability of any provision of this 
Agreement shall not affect the validity or enforceability of its other provisions. Following a 
determination by a court of competent jurisdiction that any provision of this Agreement is invalid 
or unenforceable, the Members shall negotiate in good faith new provisions that, as far as legally 
possible, most nearly reflect the intent of the Members originally expressed herein and that 
restore this Agreement as nearly as possible to its original intent and effect. 

9.06 Entire Agreement. This Agreement represents the entire declaration and 
agreement by the Members. 

9.07 Construction. Every covenant, term and provision of this Agreement shall be 
construed simply according to its fair meaning and not strictly for or against any party. 

[Signature Page Follows] 
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[Item 6.A(v) – Signature Page to Limited Liability Company Agreement of DBMP LLC (TX) (divisional merger)] 

IN WITNESS WHEREOF, the sole Member has caused this Agreement to be duly 
executed effected as of the Effective Date. 

 

CERTAINTEED HOLDING CORPORATION, 
a Delaware corporation 

By:  
 Robert J. Panaro 

President 
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SCHEDULE I ‐ MEMBER REGISTER 

Limited Liability Company Agreement 
of 

DBMP LLC (a Texas limited liability company) 
 

Member Name and Address Percentage 
Interest 

Dates of 
Admission/Departure 

 
CertainTeed Holding Corporation (a Delaware corporation) 
 100% October 23, 2019 Received interest upon formation in connection with the divisional merger 
of CertainTeed LLC, a Texas limited liability company, into two newly 
created Texas limited liability companies, one of which was the Company 
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EXHIBIT E 
 

CT Limited Liability Company Agreement 
 

See attached. 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

CERTAINTEED LLC 

a Texas limited liability company 

This Limited Liability Company Agreement of CertainTeed LLC is declared and entered 
into by the undersigned, and shall be effective as of October 23, 2019 (the “Effective Date”). 

ARTICLE I 
DEFINITIONS 

1.01 Specific Definitions. As used in this Agreement, the following terms have the 
following meanings: 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
Controlling, Controlled By or Under Common Control with, such Person. 

“Agreement” means this Limited Liability Company Agreement (including any 
schedules, exhibits or attachments hereto) as amended, supplemented or modified from time to 
time. 

“Assistant Secretary” shall have the meaning set forth in Section 3.04(c)(iv). 

“Assistant Treasurer” shall have the meaning set forth in Section 3.04(c)(iii). 

“Bankruptcy” means bankruptcy under any section or chapter of title 11 of the United 
States Code, as amended, or under any similar law or statute of the United States or any state 
thereof. 

“Board of Managers” shall have the meaning set forth in Section 3.01. 

“Certificate” shall have the meaning set forth in Section 2.01. 

“Code” means Internal Revenue Code of 1986, as amended. 

“Company” means CertainTeed LLC, a Texas limited liability company. 

“Controlling” means, with respect to any Person, the possession, directly or indirectly, of 
the power to direct or cause the direction of the management and policies of another Person, 
through the ownership of voting securities, by contract or otherwise. The terms “Controlled By” 
and “Under Common Control” have correlative meanings. 

“Covered Person” shall have the meaning set forth in Section 3.08(a). 

“Disposition” means any sale, assignment, transfer, exchange, grant, hypothecation or 
other transfer (including a transfer by operation of law), absolute or as an Encumbrance. 

“Effective Date” shall have the meaning set forth in the Preamble. 
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“Encumbrance” means any mortgage, security interest, lien, pledge, equitable interest, 
easement, option, right of first refusal or a restriction or interest similar to any of the foregoing of 
any kind.  

“GAAP” means generally accepted accounting principles for the United States of 
America, consistently applied, as in effect from time to time. 

“Legal Requirement” means any order, constitution, law, ordinance, regulation, statute or 
treaty issued by any federal, state, local, municipal, foreign, international or multinational 
governmental, administrative or judicial body or any principle of common law, in each case 
binding on or affecting the referenced Person. 

“Majority in Interest of the Members” means Members whose Percentage Interests 
aggregate to greater than 50% of the Percentage Interests of all Members, or in the event the 
Company has a single Member, the sole Member. 

“Manager” means a member of the Board of Managers. 

“Members” means the Persons identified as currently being a Member on Schedule I 
(Member Register) and all other Persons admitted as additional or substituted Members pursuant 
to this Agreement from time to time, in each case so long as they remain Members.  Reference to 
a “Member” means any one of the Members if there is more than one or the sole Member if there 
is only one.  

“Membership Interest” means the ownership interest of a Member in the Company 
(which shall be considered personal property for all purposes), consisting of (i) such Member’s 
Percentage Interest in the Company’s profits, losses, allocations and distributions pursuant to 
this Agreement and the TBOC, (ii) such Member’s right to vote or grant or withhold consents 
with respect to Company matters as provided in this Agreement and the TBOC and (iii) such 
Member’s other rights and privileges as provided in this Agreement and the TBOC. 

“Officers” shall have the meaning set forth in Section 3.04(a). 

“Percentage Interest” means a Member’s share of the profits and losses of the Company 
and the Member’s percentage right to receive distributions of the Company’s assets. The 
Percentage Interest of each Member shall be the percentage set forth opposite such Member’s 
name on Schedule I, as such Schedule shall be amended from time to time in accordance with the 
provisions of this Agreement. The combined Percentage Interest of all Members shall at all times 
equal 100%. 

“Person” means any individual, corporation (including any non-profit corporation), 
general or limited partnership, limited liability company, joint venture, estate, trust, benefit plan, 
unincorporated organization, business, syndicate, sole proprietorship, association, organization, 
labor union or other entity, association or governmental body. 

“President” shall have the meaning set forth in Section 3.04(c)(i). 
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“Property” means any property, real or personal, tangible or intangible, including cash, 
and any legal or equitable interest in such property. 

“Secretary” shall have the meaning set forth in Section 3.04(c)(iv). 

“Secretary of State” shall mean the Secretary of State of the State of Texas. 

“TBOC” means the Texas Business Organizations Code as it may be amended, revised or 
supplemented from time-to-time. 

“Treasurer” shall have the meaning set forth in Section 3.04(c)(iii). 

“Vice President” shall have the meaning set forth in Section 3.04(c)(ii).  

1.02 Interpretation. Unless the context shall require otherwise: 

(a) Words importing the singular number or plural number shall include the 
plural number and singular number respectively; 

(b) Words importing the masculine gender shall include the feminine and 
neuter genders and vice versa; 

(c) References to “include,” “includes” and “including” shall be deemed to be 
followed by the phrase “without limitation”; 

(d) Reference in this Agreement to “herein,” “hereby” or “hereunder,” or any 
similar formulation, shall be deemed to refer to this Agreement as a whole, including the 
schedules and exhibits hereto; 

(e) References to documents and agreements shall include such documents 
and agreements as amended from time to time; and 

(f) The headings of this Agreement are for reference only and shall not be 
deemed to form a part of the text or be used in the construction or interpretation of this 
Agreement. Unless otherwise indicated, all references to “Section” or “Sections” refer to 
the corresponding Section or Sections of this Agreement. 

ARTICLE II 
FORMATION 

2.01 Formation. The Company was formed as a Texas limited liability company by 
filing a certificate of formation (the “Certificate”) with the Secretary of State, along with the 
filing with the Secretary of State of a Certificate of Merger pursuant to which CertainTeed LLC, 
a Texas limited liability company, effected a divisional merger pursuant to which the Company 
was created. 
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2.02 Name. The Company will conduct its business under the name set forth in the 
first paragraph of this Agreement or such other names as the Board of Managers may select from 
time to time that comply with applicable Legal Requirements. 

2.03 Purpose. The purpose of the Company is to transact any and all lawful business 
for which a limited liability company may be formed under the TBOC and any other business or 
activity (including obtaining appropriate financing) that now or in the future may be necessary, 
incidental, proper, advisable or convenient to accomplish the foregoing purposes as determined 
by the Board of Managers and that is not forbidden by any Legal Requirement. 

2.04 Principal Office in the United States; Other Offices. The principal office of the 
Company in the United States shall be at 20 Moores Road, Malvern, Pennsylvania, 19355, or at 
such other place as the Board of Managers may designate from time to time, which need not be 
in the State of Texas. The Company may have such other offices as the Board of Managers or 
any appropriate Officer designates from time to time. 

2.05 Registered Agent and Office. The Company’s registered agent for the service of 
process and the registered office shall be as reflected in the Certificate. The Board of Managers, 
from time to time, may change the registered agent or office through appropriate filings with the 
Secretary of State. In the event the registered agent ceases to act as such for any reason or the 
address of the registered office shall change, the Board of Managers shall promptly designate a 
replacement registered agent or file a notice of change of address. 

2.06 Term. The term of the Company shall be perpetual until dissolved and its affairs 
wound up in accordance with this Agreement. 

2.07 Effect of Inconsistencies with the TBOC. The Members intend to be governed 
by this Agreement even when it is inconsistent with, or different than, the non-mandatory 
provisions of the TBOC, or any other non-mandatory Legal Requirement and the TBOC shall 
govern those circumstances not addressed by this Agreement. To the extent any provision of this 
Agreement is prohibited by or conflicts with the TBOC or other Legal Requirement, this 
Agreement shall be considered amended to the smallest degree possible in order to make this 
Agreement effective. In the event the TBOC or other Legal Requirement is subsequently 
amended or interpreted in such a way to make valid any provision of this Agreement that was 
formerly invalid, the provision shall be deemed valid from the effective date of such 
interpretation or amendment. 

2.08 Authorized Persons. The Managers, the Officers and any person authorized in 
writing by any of them shall each be authorized to act on behalf of the Company in regard to a 
“filing instrument” within the meaning of the TBOC as permitted by the TBOC. Any Manager or 
Officer may execute, deliver and file any certificates (and any amendments or restatements 
thereof) necessary for the Company to qualify to do business in any jurisdiction in which the 
Company may wish to conduct business. 

2.09 Title to Company Property. All of the Company’s Property shall be owned by 
the Company as an entity and no Member shall have any ownership interest in such Property in 
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such Member’s individual name or right. The Company shall hold all of its Property in the name 
of the Company and not in the name of any Member. 

2.10 Certificates. The Company shall not elect to treat any of its Membership Interests 
as a “security” under Section 8-103 of the Uniform Commercial Code as is in effect in the State 
of Texas or any other applicable jurisdiction, or elect to turn its uncertificated Membership 
Interests into certificated Membership Interests. 

ARTICLE III 
MANAGEMENT OF THE COMPANY 

3.01 Management by Board of Managers. Except as otherwise set forth herein, the 
management and control of the business and affairs of the Company shall be vested in a 
governing board (the “Board of Managers”). The Board of Managers shall be comprised of 
between one and three individuals as determined by the Members, and the Members shall elect 
the members of the Board of Managers from time to time. The Members, in their sole discretion, 
may remove any Manager or the entire Board of Managers at any time with or without cause. If a 
vacancy occurs on the Board of Managers, the Members may elect a successor or leave vacant 
the position.  

3.02 Authority and Duties of the Board of Managers and Officers. Subject to the 
terms of this Agreement and any applicable Legal Requirement, the Board of Managers shall 
have full power and authority to conduct, manage and control the business of the Company 
through the Officers. Except to the extent provided herein, each Manager and Officer shall have 
a fiduciary duty of loyalty and fiduciary duty of care similar to those of directors and officers of 
for-profit corporations under the TBOC.  

3.03 Actions of the Board of Managers. 

(a) Meetings. Meetings of the Board of Managers may be held at any time 
upon the call of the President or any Manager by providing at least two business days’ notice to 
each Manager, unless such notice is waived by all of the Managers. A quorum shall exist for any 
meeting of the Board of Managers if half or more of the Managers are in attendance. Attendance 
at a meeting shall constitute a waiver of notice of the meeting by the Manager, unless the 
Manager attends the meeting for the sole purpose of objecting to the lack of proper notice of the 
meeting. The Managers may participate in and hold meetings by means of conference telephone, 
video conference or similar communications equipment whereby all persons participating in the 
meeting can hear each other. 

(b) Required Vote; Action by Written Consent. Any and all actions of the 
Board of Managers shall be taken by the affirmative vote of a simple majority of the Managers in 
attendance. In lieu of acting at a meeting and without notice, the Board of Managers may act by 
the written consent of a simple majority of the Managers. 

3.04 Officers. 

(a) Generally. The Board of Managers may appoint employees or agents as 
officers from time to time (the “Officers”). The Officers shall be responsible for implementing 
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the decisions of the Board of Managers and for conducting the day-to-day activities of the 
Company as determined by the Board of Managers. The Board of Managers may from time to 
time set the limits of authority of the President and other Officers, including limits regarding 
operating expenditures, capital expenditures, incurrence of debt, commencement or settlement of 
litigation and compensation of Officers and employees. Any number of offices may be held by 
the same Person. 

(b) Appointment; Vacancies; Removal. All Officers of the Company shall 
hold office until their successors are appointed or until their earlier death, resignation or removal. 
Whenever any vacancies shall occur in any office by death, resignation, removal, increase in the 
number of Officers, or otherwise, the same may be filled by the Board of Managers. In the 
discretion of the Board of Managers, any Officer position may be left vacant. Any Officer 
appointed by the Board of Managers may be removed with or without cause at any time in the 
sole discretion of the Board of Managers. Such removal may be with or without prejudice to the 
contract rights, if any, of the Person so removed. Appointment of an Officer shall not of itself 
create contract rights. 

(c) Officers; Delegation by Board of Managers. To the extent the Board of 
Managers appoints the following Officers, such Officers shall have the powers and duties set 
forth below unless otherwise provided by the Board of Managers from time to time. Such other 
Officers as the Board of Managers may appoint shall perform the duties and have the powers as 
from time to time may be assigned to them by the Board of Managers. The Board of Managers 
from time to time may delegate any of its powers and duties to any Officer, employee or agent of 
the Company, including the power of delegation, for whatever period of time necessary or 
desirable. 

(i) President. The president (the “President”) shall have 
responsibility for the general and active day-to-day management of the business 
of the Company and shall carry out all orders and resolutions of the Board of 
Managers. The President may sign deeds, mortgages, bonds, contracts or other 
instruments, except in cases where the execution thereof shall be expressly 
delegated by the Board of Managers or by this Agreement to some other Officer 
or agent of the Company, or shall be required by Legal Requirement to be 
otherwise executed. The President shall also perform such other duties and may 
exercise such other powers as may be assigned by this Agreement or prescribed 
by the Board of Managers from time to time.  

(ii) Vice Presidents. Any vice president (each a “Vice President”), in 
the order of seniority unless otherwise determined by the Board of Managers, 
shall in the absence or disability of the President perform the duties and exercise 
the powers of the President. Each Vice President shall perform the usual and 
customary duties that pertain to such office. Each Vice President shall generally 
assist the President by executing deeds, mortgages, bonds, contracts or other 
instruments, except in cases where the execution thereof shall be expressly and 
exclusively delegated by the Board of Managers or this Agreement to some other 
Officer or agent of the Company or shall be required by Legal Requirement to be 
otherwise executed. Each Vice President shall also generally exercise such other 
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powers and perform such other duties as are delegated to him by the President, as 
the Board of Managers may further prescribe from time to time, or are indicated 
by the specific title given to such Vice President upon his or her appointment. 

(iii) Treasurer. The treasurer (the “Treasurer”) shall have the custody 
of the corporate funds and securities and shall keep full and accurate accounts of 
receipts and disbursements in books belonging to the Company and shall deposit 
all moneys and other valuable effects in the name and to the credit of the 
Company in such depositories as may be designated by the Board of Managers. 
The Treasurer shall have the authority to sign and issue surety bonds on behalf of 
the Company, except in cases where the execution thereof shall be expressly and 
exclusively delegated by the Board of Managers or this Agreement to some other 
Officer or agent of the Company or shall be required by Legal Requirement to be 
otherwise executed. The duties of the Treasurer may be performed by any 
assistant treasurer (an “Assistant Treasurer”) appointed by the Board of 
Managers from time to time.  The duties of such Assistant Treasurers may be 
specified or limited by the specific title given to such Assistant Treasurer upon 
his or her appointment. 

(iv) Secretary. The secretary (the “Secretary”) shall perform such 
duties as may be prescribed by the President, under whose supervision he or she 
shall be. The Secretary shall have custody of the seal of the Company, if any, and 
the Secretary shall have authority to affix the same to any instrument requiring it, 
and when so affixed, it may be attested by the signature of the Secretary. The 
Board of Managers or President may give general authority to any other Officer 
to affix the seal of the Company and to attest the affixing by his or her signature. 
The Secretary shall ensure that all books, reports, statements, certificates and 
other documents and records required by Legal Requirement to be kept or filed 
are properly kept or filed, as the case may be. The duties of the Secretary may be 
performed by any assistant secretary (an “Assistant Secretary”) appointed by the 
Manager from time to time. The duties of such Assistant Secretaries may be 
specified or limited by the specific title given to such Assistant Secretary upon 
his or her appointment.  The Secretary shall also generally exercise such other 
powers and perform such other duties as are delegated to him or her by the 
President and as the Board of Managers may further prescribe from time to time.  

3.05 Voting Securities Owned by the Company. Any Officer may execute on behalf 
of the Company any contracts, powers of attorney, proxies, waivers of notice of meeting, 
consents and other instruments any of which relate to securities or partnership or other interests 
owned or held by the Company. Any Officer may, on behalf of the Company, vote in person or 
by proxy any interest of any entity in which the Company owns securities or holds other interests 
and at any meeting shall possess and may exercise any and all rights and powers incident to the 
ownership of such securities or other interests, including delegating like powers upon any other 
Person. 

3.06 Compensation and Expenses. Except as provided in this Agreement or as 
approved by the Board of Managers or, in the event the Board of Managers has a single 
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Manager, the Members, no Manager shall receive any salary, fee or other remuneration for 
services rendered to or on behalf of the Company or otherwise in his capacity as a Manager. 
Each Manager shall be reimbursed for all proper, direct expenses he or she reasonably incurs on 
behalf of the Company in performing his or her duties as a Manager either (a) in the Company’s 
sole discretion (as determined by the Board of Managers or, in the event the Board of Managers 
has a single Manager, the Members) or (b) if such expenses are pre-approved in writing, in either 
event upon submission of appropriate and all other reasonably requested documentation. 

3.07 Other Activities of the Members and Agreements with Related Parties. 
Subject to the provisions of any other agreement binding upon a Member, each Member, in its 
individual capacity or otherwise, will be free to engage in, to conduct or to participate in any 
business or activity whatsoever without any accountability, liability or obligation to the 
Company or, if then applicable, to any other Member, even if such business or activity competes 
with or is enhanced by the business of the Company. The Board of Managers, in the exercise of 
its power and authority under this Agreement, may contract and otherwise deal with or otherwise 
obligate the Company to entities in which a Member may have an ownership or other financial 
interest. 

3.08 Indemnification. 

(a) General. Every Person who was or is a party or is threatened to be made a 
party to any threatened, pending or completed action, suit or proceeding, whether civil, 
criminal, administrative or investigative (other than an action by or in the right of the Company) 
by reason of the fact that such Person is, or was at the time of the alleged event giving rise to a 
claim for indemnity, (i) a Member, Manager or Officer, (ii) an Affiliate of a Member, (iii) an 
employee, agent, fiduciary or trustee of the Company, (iv) an officer, director, manager, 
employee, agent, fiduciary or trustee of a Member or (v) serving at the request of the Company 
or a Person it Controls (directly or indirectly) as an officer, director, manager, employee, agent, 
fiduciary or trustee of another Person (each a “Covered Person”) (except a Covered Person shall 
not include a Person providing on a fee-for-service basis trustee, fiduciary or custodial 
services), shall be indemnified by the Company against any and all reasonable costs and 
expenses, judgments, fines and amounts paid in settlement actually and reasonably incurred by 
the Covered Person in connection with such action, suit or proceeding if the Covered Person 
acted in good faith and in a manner the Covered Person reasonably believed to be in or not 
opposed to the best interests of the Company, and, with respect to any criminal action or 
proceeding, had no reasonable cause to believe the Covered Person’s conduct was unlawful. 
The resolution of any action, suit or proceeding by judgment, order, settlement, conviction or 
upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that the 
Covered Person did not act in good faith and in a manner which the Covered Person reasonably 
believed to be in or not opposed to the best interests of the Company, and, with respect to any 
criminal action or proceeding, shall not, of itself, create a presumption that the Covered Person 
had reasonable cause to believe that the Covered Person’s conduct was unlawful.  

(b) Advances. Expenses (including attorneys’ fees) incurred by a Covered 
Person with respect to any action, suit or proceeding of the nature described in the preceding 
paragraph may, in the sole discretion of the Board of Managers unless the claim for 
advancement relates to a majority of the Board of Managers and then in the sole discretion of 
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the Members, be paid by the Company in advance of the final disposition of such action, suit or 
proceeding upon receipt of an undertaking by or on behalf of the Covered Person to repay such 
amount if it shall ultimately be determined that the Covered Person is not entitled to be 
indemnified by the Company as authorized in this Section 3.08. In addition, the Company may 
elect at any time to discontinue advancing expenses to a Covered Person if such advancement 
is determined by the Company, in its sole discretion, not to be in the best interest of the 
Company. 

(c) Indemnity Limited to Assets. Indemnification under this Section 3.08 
shall be made only out of the assets of the Company. Neither any Member nor any Manager shall 
be personally liable for such indemnification, and they shall have no obligation to contribute or 
loan any monies or Property to the Company to enable it to provide such indemnification. 

(d) Insurance. The Company may purchase and maintain (or reimburse any 
Member or its Affiliates the cost of) insurance on behalf of any Covered Person, and any other 
Person that the Board of Managers determines, against any liability that may be asserted against 
or expense that may be incurred by such Persons in connection with the Company’s activities or 
such Persons’ activities on behalf of the Company, regardless of whether the Company would 
have the power to indemnify such Persons against such liability or expense under this 
Agreement. 

(e) Other Contracts and Procedures. The Company may enter into 
indemnity contracts with Covered Persons and such other Persons as the Board of Managers 
shall determine and adopt written procedures pursuant to which arrangements are made for the 
advancement of expenses and the funding of obligations under this Section 3.08 and containing 
such other procedures regarding indemnification as are appropriate. 

ARTICLE IV 
RIGHTS AND OBLIGATIONS OF THE MEMBERS 

4.01 Limitation of Liability. Except as provided by the provisions of the TBOC that 
may not be modified by this Agreement or waived under any Legal Requirement, no Member 
shall be liable for any obligation of the Company solely by reason of being or acting as a 
Member. The failure of the Company to observe any formalities or requirements relating to the 
exercise of its powers or management of its business or affairs under this Agreement or the 
TBOC shall not be grounds for imposing liability on a Member for liabilities of the Company. 

4.02 Compensation of the Members. A Member shall be reimbursed for all proper, 
direct expenses it reasonably incurs on behalf of the Company in performing its duties as a 
Member upon delivery by such Member to the Company of a detailed invoice (including 
amounts paid to any Person to perform services for the Company). 

4.03 Profits and Losses; Distributions. Subject to the Code, if the Company has more 
than one Member under the Code, each item of income, gain, loss, deduction or credit of the 
Company, for each fiscal year of the Company, shall be allocated among the Members in 
proportion to their respective Percentage Interests.  Except as prohibited by provisions of the Act 
that may not be modified by this Agreement or waived under applicable Legal Requirements, the 
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Company may make distributions as determined by and in the sole discretion of the Members; 
notwithstanding the foregoing, no distribution shall be made if such distribution would violate 
Section 101.204 or Section 101.205 of the TBOC or any other applicable Legal Requirement. 

ARTICLE V 
MEETINGS OF THE MEMBERS 

5.01 No Required Meetings. The Members may, but shall not be required to, hold 
annual, periodic or other formal meetings.  

5.02 Action by the Members. Action required or permitted to be taken at a meeting of 
the Members may be taken without a meeting and without notice if the action is evidenced by a 
written consent, approval or resolution describing the action taken.  All decisions of the 
Members, whether at a meeting or by written consent, approval or resolution, must be made or 
taken by a Majority in Interest of the Members. 

ARTICLE VI 
BOOKS AND RECORDS 

6.01 Maintenance of Books and Records. The Company may maintain at its principal 
office, separate books of account for the Company that include a record of all costs and expenses 
incurred, all charges made, all credits made and received and all income derived in connection 
with the conduct of the Company and the operation of its business in accordance with this 
Agreement. 

6.02 Access to Books, Records, etc. A Member or any of its agents or representatives, 
at such Member’s own expense and upon reasonable notice during normal business hours, may 
visit and inspect any of the properties of the Company (subject to reasonable safety 
requirements) and examine and audit any information it may reasonably request and make copies 
of and abstracts from the financial and operating records and books of account of the Company 
and its subsidiaries and copies of any other documents relating to the businesses of the Company 
and its subsidiaries, and discuss the affairs, finances and accounts of the Company and its 
subsidiaries with any Manager, any other Member, any Officer and the independent accountants 
of the Company, if any, all at such reasonable times and as often as such Member or any of its 
agents or representatives may reasonably request. 

ARTICLE VII 
DISPOSITION OF MEMBERSHIP INTERESTS AND 

ADMISSION OF ASSIGNEES AND 
ADDITIONAL MEMBERS 

7.01 Disposition. A Member may effect a Disposition of all or a portion of its 
Membership Interest either voluntarily or by operation of law. Notwithstanding any provision of 
the TBOC to the contrary, upon the Disposition of a Membership Interest, the transferee shall be 
admitted immediately as a Member without further action upon the completion of the 
Disposition. Upon the transfer of all of a Member’s Membership Interest (other than the transfer 
of an Encumbrance), the transferring Member shall cease to be a Member and, to the fullest 
extent permitted by Legal Requirements, shall have no further rights or obligations under this 
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Agreement, except that the transferring Member shall have the right to such information as may 
be necessary for the computation of the transferring Member’s tax liability.  In connection with a 
Disposition of all of the Membership Interests in the Company, the transferee shall be admitted 
as a Member immediately before the transferring Member ceases to be a Member and the 
Company shall continue without dissolution.   

7.02 Admission of Additional Members. The Members may admit additional 
Members from time to time and determine the capital contributions to be made by such 
additional Members. 

7.03 Member Register.  Schedule I will be updated by the Secretary or any Assistant 
Secretary for the name, business address and Percentage Interest of each additional or substituted 
Member of the Company, and any such update will not be considered to be an “amendment” of 
this Agreement. 

ARTICLE VIII 
DISSOLUTION AND WINDING UP 

8.01 Dissolution. The Company shall be dissolved and its affairs wound up, only upon 
the first to occur of the following: (a) the written consent of a Majority in Interest of the 
Members; (b) the termination of the legal existence of the last remaining Member or the 
occurrence of any other event that terminates the continued membership of the last remaining 
Member in the Company unless the business of the Company is continued in a manner permitted 
by this Agreement or the TBOC; or (c) the entry of a decree of judicial dissolution under Section 
11.301 of the TBOC that has become final. Anything in this Agreement to the contrary 
notwithstanding, the Bankruptcy of a Member shall not cause such Member to cease to be a 
Member and upon the occurrence of a Bankruptcy of a Member, the business of the Company 
shall continue without dissolution. The existence of the Company as a separate legal entity shall 
continue until the cancellation of the Certificate as provided in the TBOC. 

8.02 Effect of Dissolution. Upon dissolution, the Company shall continue solely for 
the purpose of winding up its affairs in an orderly manner, liquidating its assets (with sufficient 
time allowed to minimize the losses normally associated with liquidation) and satisfying the 
claims of its creditors and the Members, and neither the Board of Managers nor any Member 
shall take any action with respect to the Company that is inconsistent with the winding up of the 
Company’s business and affairs, until such time as the Company’s Property has been distributed 
pursuant to this Section 8.02 and the existence of the Company has been terminated pursuant to 
the TBOC. The Officers, or, if there are none, the Managers, or, if there are none, the Members, 
shall be responsible for overseeing the winding up of the Company. The Persons winding up the 
Company shall take full account of the Company’s Property and liabilities and shall cause as 
soon as reasonably practicable the Company’s Property or the proceeds from the sale or 
disposition thereof, to the extent sufficient therefor, to be applied and distributed, to the 
maximum extent permitted by any applicable Legal Requirement and notwithstanding anything 
in this Agreement to the contrary, in the following order (without duplication): 

(a) First, to creditors, including Members and their Affiliates who are 
creditors to the extent otherwise permitted by Legal Requirement, in satisfaction of the liabilities 
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of the Company (whether by payment, by the establishment of reserves of cash or other assets of 
the Company, or by other reasonable provision for payment), other than liabilities for 
distributions to Members and former Members under Sections 101.204 or 101.205 of the TBOC;  

(b) Second, to Members and former Members in satisfaction of liabilities for 
distributions under Sections 101.204 or 101.205 of the TBOC; and 

(c) Third, to the Members in proportion to their Percentage Interests. 

8.03 No Restoration of Capital Account. In no event shall a Member be required to 
contribute additional capital to the Company, upon the liquidation of the Company or at any 
other time. 

8.04 Winding Up and Certificate of Termination. The winding up of the Company 
shall be completed when all debts, liabilities and obligations of the Company have been paid and 
discharged or reasonably adequate provision therefor has been made, and all of the remaining 
Property of the Company has been distributed to the Members. Upon the completion of winding 
up of the Company, a certificate of termination shall be delivered to the Secretary of State for 
filing. The certificate of termination shall set forth the information required by the TBOC. 

ARTICLE IX 
MISCELLANEOUS 

9.01 Amendment. This Agreement may be amended from time to time only by a 
written agreement executed by a Majority in Interest of the Members. 

9.02 Governing Law; Signatures and Records. This Agreement and the rights and 
duties of the Members arising under this Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Texas, without reference to the conflict of laws rules 
thereof that would call for the application of the laws of any other jurisdiction. Any signature on 
this Agreement, and any certificate or other document or agreement which the Company is 
authorized to issue or execute pursuant to this Agreement, may be a facsimile, a conformed 
signature or an electronically transmitted signature. Any consent, approval or resolution 
transmitted by electronic transmission by a Manager, Member or a Person or Persons authorized 
to act for a Member shall be deemed to be written and signed for purposes of this Agreement. 
Unless a Member expressly requests otherwise, all notices, disclosures, authorizations, 
acknowledgements and other documents required to be provided by any other Member or the 
Company or related to the Company, including its operation, governance and internal affairs, 
may be transmitted electronically to such Member. The Company may maintain a copy of this 
Agreement, all other information required to be maintained by the Act and all of its other records 
in electronic or any other non-written form that is capable of conversion into written form within 
a reasonable time. 

9.03 Rights of Creditors and Third Parties Under Agreement. This Agreement is 
declared and entered into by the Members for the exclusive benefit of the Company, the 
Members, the Managers and their successors and assignees, and is not intended for the benefit of 
any creditor of the Company or any other Person. Except and only to the extent required by a 
Legal Requirement, no such creditor or other Person shall have any rights under this Agreement 
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or any agreement between the Company and the Members with respect to any capital 
contribution. 

9.04 Successors and Assigns. This Agreement shall be binding upon and benefit the 
Members and their successors and assigns. 

9.05 Severability. The invalidity or unenforceability of any provision of this 
Agreement shall not affect the validity or enforceability of its other provisions. Following a 
determination by a court of competent jurisdiction that any provision of this Agreement is invalid 
or unenforceable, the Members shall negotiate in good faith new provisions that, as far as legally 
possible, most nearly reflect the intent of the Members originally expressed herein and that 
restore this Agreement as nearly as possible to its original intent and effect. 

9.06 Entire Agreement. This Agreement represents the entire declaration and 
agreement by the Members. 

9.07 Construction. Every covenant, term and provision of this Agreement shall be 
construed simply according to its fair meaning and not strictly for or against any party. 

[Signature Page Follows] 
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[Item 6.A(vii) – Signature Page to Limited Liability Company Agreement of New Certainteed LLC (TX) (divisional 
merger)] 

IN WITNESS WHEREOF, the sole Member has caused this Agreement to be duly 
executed effected as of the Effective Date. 

 

CERTAINTEED HOLDING CORPORATION, 
a Delaware corporation 

By:  
 Robert J. Panaro 

President 
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SCHEDULE I ‐ MEMBER REGISTER 

Limited Liability Company Agreement 
of 

CertainTeed LLC (a Texas limited liability company) 
 

Member Name and Address Percentage 
Interest 

Dates of 
Admission/Departure 

 
CertainTeed Holding Corporation (a Delaware corporation) 
 100% October 23, 2019 Received interest upon formation in connection with the divisional merger 
of CertainTeed LLC, a Texas limited liability company, into two newly 
created Texas limited liability companies, one of which was the Company 
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EXHIBIT F 
 

CT/DBMP Common Interest and Confidentiality Agreement 
 

See attached. 
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EXHIBIT G 
 

CT/DBMP Divisional Merger Support Agreement 
 

See attached.  
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DIVISIONAL MERGER SUPPORT AGREEMENT 
 

This DIVISIONAL MERGER SUPPORT AGREEMENT (this “Agreement”), dated as 
of October 23, 2019, is made by and between DBMP LLC, a Texas limited liability company 
(“DBMP”), and CERTAINTEED LLC, a Texas limited liability company (“CT”). 

RECITALS 
A. On the date hereof, but prior to the execution of this Agreement, CertainTeed 

LLC, a Delaware limited liability company, converted into a Texas limited liability company (as 
such, “Old CT”) and thereafter Old CT effected a divisional merger (the “Divisional Merger”) in 
accordance with the Texas Business Organizations Code (the “TBOC”). 

B. The Plan of Divisional Merger of Old CT, dated the date hereof (the “Plan of 
Divisional Merger”), contemplated, among other things, that, upon the effectiveness of the 
Divisional Merger, DBMP and CT would be created in accordance with the TBOC. 

C. The Plan of Divisional Merger contemplated that, immediately following the 
effectiveness of the Divisional Merger and the creation of DBMP and CT, DBMP and CT would 
execute and deliver this Agreement. 

D. The Divisional Merger has become effective on the date hereof. 

E. DBMP and CT desire to execute and deliver this Agreement as contemplated by 
the Plan of Divisional Merger. 

AGREEMENT 
NOW, THEREFORE, in consideration of the premises and mutual agreements in this 

Agreement, the parties hereto hereby agree as follows: 

1. Definitions. Capitalized terms that are used in this Agreement, but that are not 
otherwise defined herein, have the meaning ascribed to them in the Plan of Divisional Merger, 
including the Schedules to the Plan of Divisional Merger. 

2. Further Actions. If at any time DBMP or CT determines or is advised that any 
assignment, assurance in law or other action is necessary or desirable to vest, of record or 
otherwise, in DBMP or CT the title to any property of Old CT, DBMP and CT will take such 
action as may be necessary or desirable to vest title to such property in DBMP or CT as provided 
in Section 5 of the Plan of Divisional Merger, and otherwise carry out the purposes of the Plan of 
Divisional Merger. If at any time DBMP or CT determines or is advised that any action is 
necessary or desirable to confirm or acknowledge the obligations of DBMP or CT with respect to 
the Liabilities of Old CT, DBMP and CT will take such action as may be necessary or desirable 
to confirm or acknowledge such obligations as provided in Section 5 of the Plan of Divisional 
Merger, and otherwise to carry out the purposes of the Plan of Divisional Merger.  

3. Indemnification. DBMP will indemnify and hold harmless CT from and against 
all Losses (or Proceedings in respect thereof) to which CT may become subject, insofar as such 
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Losses (or Proceedings in respect thereof) relate in any way to (a) a claim in respect of any 
DBMP Assets or DBMP Liabilities or (b) reimbursement or other obligations of CT under or in 
respect of any appeal bonds or similar litigation-related surety Contracts that are or have been 
posted or entered into by CT in connection with Proceedings in respect of any DBMP Liabilities. 
CT will indemnify and hold harmless DBMP from and against all Losses (or Proceedings in 
respect thereof) to which DBMP may become subject, insofar as such Losses (or Proceedings in 
respect thereof), relate in any way to a claim in respect of, any CT Assets or CT Liabilities. 

4. Tax Matters. Old CT was a disregarded entity for U.S. federal income tax 
purposes, and each of DBMP and CT is a disregarded entity for U.S. federal income tax 
purposes. For U.S. federal income tax purposes, the Divisional Merger will be disregarded. For 
administrative convenience, the federal employer identification number (“EIN”) assigned to Old 
CT will be used by CT as its EIN. DBMP will obtain a new EIN, if and when it is required by 
Law. 

5. Accounting Matters. The property and Liabilities of Old CT will be initially 
recorded on the books of DBMP or CT as appropriate and consistent with Section 5 of the Plan 
of Divisional Merger, depending on which of them was allocated such property and Liabilities, at 
the amounts at which such items, respectively, were carried on the books of Old CT immediately 
prior to the Effective Time, subject to such adjustments as may be appropriate in giving effect to 
the Divisional Merger. 

6. Legal Matters. DBMP and CT will, and will be deemed to, share a common 
interest with regard to Books and Records and other information (whether written or oral) to 
which any of the Privileges of Old CT, including the CT Privileges, attach (the “Common 
Interest Information”). DBMP and CT desire and intend that the exchange of Common Interest 
Information among DBMP, CT and their respective affiliates will not, and will not be deemed to, 
waive any Privilege attaching to any Common Interest Information. DBMP and CT will take 
such further actions as either of them determines are necessary or advisable to facilitate the 
exchange of the Common Interest Information without the waiver of any Privilege attaching to 
any Common Interest Information. 

7. Insurance Matters.  To the extent an insurance policy allocated to CT pursuant to 
Section 5 of the Plan of Divisional Merger (a “CT Policy”) provides potential coverage for 
DBMP Liabilities: 

(a) CT will use commercially reasonable efforts to pursue, at DBMP’s cost, 
coverage under such CT Policy for such DBMP Liabilities through negotiation, 
mediation, arbitration and/or litigation if necessary, and DBMP will fully cooperate in 
such efforts; 

(b) if CT receives payments under such CT Policy that are specifically paid 
for DBMP Liabilities, CT will promptly transmit such payments, net of any costs of 
recovery (such as legal expenses), to DBMP or otherwise cause an equivalent amount to 
be paid to DBMP; 
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(c) if (x) CT receives payments under such CT Policy that are both for DBMP 
Liabilities and CT Liabilities, (y) such payments are not specifically allocated by the 
insurer between DBMP Liabilities and CT  Liabilities, and (z) such payments cannot be 
allocated with a reasonable degree of certainty by other means based on available 
information about the submitted claims and the payments, DBMP and CT will use their 
respective commercially reasonable efforts to arrive at a fair and reasonable allocation of 
such payments between themselves considering the following information: (i) the dollar 
value of claims submitted to the insurer for such DBMP Liabilities and CT Liabilities, 
respectively, (ii) any coverage position taken by the insurer regarding coverage for claims 
for such DBMP Liabilities and CT Liabilities, respectively, (iii) applicable Law regarding 
coverage for claims for such DBMP Liabilities and CT Liabilities, respectively and (iv) 
the advice of any outside counsel involved in pursuing coverage for claims for such 
DBMP Liabilities and CT Liabilities; and 

(d) if CT pursues insurance coverage under such CT Policy through 
negotiation, mediation, arbitration and/or litigation for Liabilities that are, in whole or in 
part, DBMP Liabilities, CT will have the sole right to conduct and resolve any such 
negotiation, mediation, arbitration or litigation; provided, however, that DBMP shall have 
the right (i) to be kept informed of such proceeding and (ii) to approve any settlement of 
claims for any DBMP Liabilities, such consent not to be unreasonably delayed or 
withheld. 

8. Notices. Unless otherwise specified, all notices, consents, waivers and other 
communications under this Agreement shall be in writing and shall be deemed given to DBMP 
or CT, as applicable, when (a) delivered to the appropriate address by hand or by nationally 
recognized overnight courier service (costs prepaid), (b) sent by e-mail with personal 
confirmation of transmission by the addressee, or (c) received or rejected by the addressee, if 
sent by certified mail, return receipt requested, in each case to the following addresses or e-mail 
addresses and marked to the attention of the person (by name or title) designated below (or to 
such other address, e-mail address or person as DBMP or CT, as applicable, may designate by 
notice to the other party): 

 if to DBMP: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: Joseph N. Bondi, President 
Email: Joseph.N.Bondi@saint-gobain.com 
 

  
with a copy to: 

 
20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: Michael T. Starczewski, Chief 
Legal Officer 
Email: Michael.T.Starczewski@saint-
gobain.com  
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 if to CT: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: Mark A. Rayfield, President and 
Chief Executive Officer 
Email: Mark.A.Rayfield@saint-
gobain.com 
 

 with a copy to: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: R. Craig Smith, Divisional 
Counsel 
Email: Craig.Smith@saint-gobain.com 
 

9. Waiver of Breach. Failure to enforce any right or obligation by either DBMP or 
CT with respect to any matter arising in connection with this Agreement will not constitute a 
waiver as to that matter or to any other matter. No waiver of any provision of this Agreement 
will be valid or enforceable unless in writing and signed by the party against whom enforcement 
of the waiver is sought. The waiver of any provision of this Agreement at any time by either 
DBMP or CT does not constitute a waiver of future compliance with such provision or a waiver 
of compliance with any other provision of this Agreement. 

10. Successors Bound. This Agreement will benefit and bind DBMP and CT and their 
respective successors and permitted assigns. 

11. Assignment. Neither DBMP nor CT may assign or transfer this Agreement 
without the prior written consent of the other party. 

12. Invalidity. The invalidity or unenforceability of any provision of this Agreement 
will not affect or impair the validity or enforceability of any other provision. 

13. Headings. All section headings are provided for the purpose of reference and 
convenience and are not intended to affect the meaning of the content or scope of this 
Agreement. This Agreement will be construed according to its fair meaning and not strictly for 
or against either DBMP or CT. 

14. Governing Law. This Agreement and all disputes arising hereunder will be 
subject to, governed by and construed in accordance with the Laws of the State of Texas 
(without regard to conflicts of laws provisions). 

15. Entire Agreement. This Agreement constitutes the entire agreement between 
DBMP and CT relating to the subject matter hereof and supersedes any other prior 
understandings or agreements, written or oral, between them concerning such subject matter.  

16. Amendment.  This Agreement may only be amended or supplemented, in each 
case, by a writing executed by DBMP and CT. 

17. Counterparts. This Agreement may be executed in counterparts, each of which 
will be an original and all of which together will constitute one instrument. Delivery of an 
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executed signature page to this Agreement by facsimile or other electronic transmission will be 
effective as delivery of a manually executed signature page to this Agreement. 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, each party hereto has caused this Agreement to be executed 
by its duly authorized representative as of the date first written above. 
 
 
 CERTAINTEED LLC, a Texas limited 

liability company 
  
  
  
 By:        
 Mark A. Rayfield  

President and Chief Executive Officer    
     
  
  
 DBMP LLC, a Texas limited liability 

company 
  
  
  
 By:        
 Joseph N. Bondi 

President    
 
 

DBMP-BR_0002048

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 74 of 151



 

NAI-1508550788v4  

EXHIBIT H 
 

Funding Assignment and Assumption Agreement 
 

See attached. 
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ASSIGNMENT AND ASSUMPTION AGREEMENT 

This ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”), 
dated as of October 23, 2019, is entered into by and among CERTAINTEED HOLDING 
CORPORATION, a Delaware corporation (“Assignor”), CERTAINTEED LLC, a Texas limited 
liability company (“Assignee”), and DBMP LLC, a Texas limited liability company (“Payee”).   

RECITALS 

WHEREAS, prior to and in anticipation of the conversion of CertainTeed LLC, a Delaware 
limited liability company and wholly owned subsidiary of Assignor (“Old CT (DE)”), from a 
Delaware limited liability company into a Texas limited liabili ty company (as such, “Old CT”), 
and divisional merger of Old CT (the “Divisional Merger”) pursuant to Chapter 10 of the Texas 
Business Organizations Code (the “TBOC”), Assignor, as payor, and Old CT (DE), as payee, 
entered into a Funding Agreement, dated October 22, 2019 (the “Funding Agreement”);  

WHEREAS, immediately after the execution of the Funding Agreement and prior to a 
Divisional Merger, Old CT (DE) converted from a Delaware limited liability company into a Texas 
limited liability company, Old CT, pursuant to Section 18.216 of the Delaware Limited Liability 
Company Act and Section 10.103 of the TBOC; 

WHEREAS, the Plan of Divisional Merger, dated October 23, 2019, providing for the 
Divisional Merger (the “Plan of Divisional Merger”) contemplated, among other things, that, upon 
effectiveness of the Divisional Merger, (1) Old CT would cease to exist, (2) two new Texas limited 
liability companies, Assignee and Payee, would be created, and (3) the rights and obligations of 
Old CT, as payee, under the Funding Agreement would be allocated to and vest in Payee;  

WHEREAS, the Divisional Merger has become effective, Assignee and Payee have been 
created, and the rights and obligations of Old CT, as payee, under the Funding Agreement have 
been allocated to and vested in Payee;  

WHEREAS, the Funding Agreement contemplates that, immediately following the 
effectiveness of the Divisional Merger, Assignor will assign to Assignee, and Assignee will 
assume from Assignor, all rights and obligations of Assignor under the Funding Agreement, 
whereupon Assignor will be released from its obligations, and have no further obligations, under 
the Funding Agreement; and 

WHEREAS, Assignor desires to assign to Assignee, and Assignee desires to assume from 
Assignor, all rights and obligations of Assignor under the Funding Agreement, all as contemplated 
by the Funding Agreement. 

NOW, THEREFORE, in consideration of the promises and the mutual covenants and 
agreements hereinafter contained and contained in the Plan of Divisional Merger and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the parties hereto, intending to be legally bound, hereby agree as follows: 

1. Assignment and Delegation. Assignor hereby assigns and delegates to Assignee the 
Funding Agreement and all rights and obligations of Assignor thereunder. 
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2. Assumption. Assignee hereby accepts and assumes from Assignor the Funding 
Agreement and all rights and obligations of Assignor thereunder. 

3. Novation. As provided under the terms of the Funding Agreement, Assignor is 
hereby released from all its obligations thereunder. In addition to and without limiting the 
foregoing, Assignor, Assignee and Payee hereby agree to the novation of the Funding Agreement 
so that, effective immediately, (a) Assignee is substituted for Assignor for all purposes under the 
Funding Agreement and (b) every reference in the Funding Agreement to Assignor will be read as 
a reference to Assignee. 

4. Successors and Assigns. This Agreement shall inure to the benefit of and be binding 
upon the parties hereto and their respective successors and assigns. 

5. Counterparts; Electronic Execution. This Agreement may be executed in separate 
counterparts, each of which will constitute an original, but all of which when taken together will 
constitute a single contract. Delivery of an executed counterpart of a signature page of the 
Agreement by telecopy, .pdf or any effective means that reproduces an image of the actual 
executed signature page will be effective as delivery of a manually executed counterpart of the 
Agreement.   

6. Governing Law. This Agreement will be governed by and construed in accordance 
with the laws of the State of North Carolina. 

[Signature Page Follows]
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date 
first written above. 

 
 

ASSIGNOR: 
 
CERTAINTEED HOLDING 
CORPORATION, a Delaware corporation 

 
 
 

   By:          
Eric Placidet  
Vice President and Chief Financial 
Officer    

 
 
ASSIGNEE: 
 
CERTAINTEED LLC, a Texas limited 
liability company 
 

 
 

   By:          
Mark A. Rayfield  
President and Chief Executive Officer    

 
 
PAYEE: 
 
DBMP LLC, a Texas limited liability 
company  
 

 
 

   By:          
Joseph N. Bondi 
President 
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EXHIBIT I 
 

Indirect Parent/DBMP Secondment Agreement 
 

See attached.  
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SECONDMENT AGREEMENT 

This SECONDMENT AGREEMENT (this “Agreement”), dated as of October 
23, 2019, is by and between SAINT-GOBAIN CORPORATION, a Pennsylvania 
corporation (“Provider”), and DBMP LLC, a Texas limited liability company 
(“Recipient”), for Provider to second certain employees to Recipient.   

RECITALS 

A. Provider is the employer of certain individuals (the “Seconded 
Employees”), each of whom provides legal or related services with respect to liabilities 
now held by Recipient. 

B. Provider now desires to assign, and Recipient now desires to accept the 
initial assignment of, the Seconded Employees to perform services with respect to such 
liabilities of Recipient and such other services as any Seconded Employee might be asked 
to provide to Recipient.  

AGREEMENT 

NOW THEREFORE, in consideration of the premises and mutual agreements in 
this Agreement, the parties hereto agree as follows: 

1. PROVISION OF SERVICES AND REPLACEMENTS. 

a. During the term of this Agreement, and while each Seconded 
Employee remains an employee of Provider, Provider shall make available to 
Recipient, at such times and places as the officers or managers of Recipient may 
require, the services of each Seconded Employee, for that portion, expressed as a 
percentage, of such Seconded Employee’s total working hours established from 
time to time as provided herein (the “Recipient Portion”), to perform any and all 
duties assigned to each Seconded Employee from time to time as directed by the 
officers or managers of Recipient.  The Seconded Employees and their respective 
roles with Recipient and Recipient Portions are identified on Schedule 1 hereto 
(the “Seconded Employee Schedule”).  The Seconded Employee Schedule shall 
be amended from time to time as Seconded Employees are added or removed as 
permitted hereunder. 

b. Each Seconded Employee shall perform for Recipient those duties  
assigned to him or her from time to time, as directed by the of ficers or managers 
of Recipient.  Recipient will inform each Seconded Employee of his or her duties 
and his or her continuing obligation to keep confidential all proprietary 
information of Recipient as to third parties, Provider, their respective affiliated 
companies, and their respective vendors and customers, which duty of 
confidentiality shall continue after the conclusion of any Seconded Employee’s 
secondment to Recipient.   
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c. Provider shall not remove any of the Seconded Employees from 
any duties assigned to him or her by the officers or managers of Recipient, unless 
mutually agreed by Recipient and Provider. 

d. Recipient may terminate or demote the secondment of any 
Seconded Employee upon not less than 10 business days advance written notice to 
Provider.  Recipient may also increase (to not more than 100%) or decrease (to 
not less than 0%) the Recipient Percentage of any Seconded Employee as of the 
first day of any calendar month upon not less than 2 business days advance 
written notice to Provider; provided, however, that the Recipient Percentage of 
any Seconded Employee holding the office of Chief Legal Officer (or 
substantially similar office) of Recipient will at all times equal 100%. In 
connection with any such termination, demotion, increase or decrease, Recipient 
shall notify the affected Seconded Employee and, in the case of termination or 
demotion, shall have the right to request from Provider a replacement Seconded 
Employee reasonably satisfactory to the officers or managers of Recipient to be 
seconded to Recipient under this Agreement. 

e. In the event that any Seconded Employee terminates employment 
with Provider or provides notice of such termination, Provider shall immediately 
notify Recipient and shall have the right to appoint a replacement Seconded 
Employee reasonably satisfactory to the officers or managers of Recipient to be 
seconded to Recipient as a Seconded Employee under this Agreement; provided 
further that nothing herein shall prohibit Recipient from hiring any Seconded 
Employee who terminates employment with Provider as an employee or 
independent contractor of Recipient. 

2. COMPENSATION OF SECONDED EMPLOYEES. 

a. Provider shall be responsible for and shall pay each of its 
Seconded Employee’s salaries and all other compensation, including but not 
limited to salary, wages, commissions, overtime, vacation and other paid leave, or 
incentive payments (collectively, “Compensation”).  Recipient shall have no 
liability or responsibility whatsoever for such Compensation. 

b. Provider shall be responsible for and shall pay each of its 
Seconded Employee’s employment-related expenses (collectively, “Expenses”), 
including the following: 

i. all employee benefits in accordance with Provider’s 
practices and policies then in effect; and  

ii. all employer payroll taxes, employee tax withholding, trust 
funds, surcharges, allowances or deductions arising out of or relating to 
the employment or payment of Compensation to the Seconded Employees. 

 Recipient shall have no liability or responsibility whatsoever for such Expenses. 
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3. RECIPIENT’S COSTS. 

a. In exchange for Provider providing the services of the Seconded 
Employees, Recipient shall pay a monthly fee (the “Monthly Fee”) for each 
Seconded Employee equal to the product of (i) one-twelfth of such Seconded 
Employee’s annual base salary with Provider as of the Effective Date (subject to 
adjustment from time to time as provided herein) and (ii) such Seconded 
Employee’s Recipient Portion for the applicable month.   

b. After the end of each calendar month, Provider shall bill Recipient 
for the Monthly Fee for each Seconded Employee for such month, and Recipient 
shall pay Provider the Monthly Fees Provider has billed to Recipient with respect 
to each Seconded Employee.  For any Seconded Employee whose employment 
with Provider or secondment to Recipient is commenced after the beginning or 
concluded before the end of any calendar month, the Monthly Fee for such 
Seconded Employee shall be prorated based on the number of days such 
Seconded Employee provided services to Recipient during the mon th compared to 
the total number of days in the month.   

c. From time to time, Provider may adjust each Seconded 
Employee’s base salary and, on written notice to and after the written agreement 
of Recipient, adjust the Monthly Fee for such Seconded Employee accordingly. 

4. TERMINATION AND INDEMNIFICATION. 

a. This Agreement shall remain in effect until the date of termination 
of this Agreement by mutual agreement of the parties to this Agreement or by 
Recipient on 30 calendar days’ advance written notice.  The parties acknowledge 
that various rights and obligations accrued prior to the termination of this 
Agreement shall remain until such accrual is satisfied.   

b. Recipient shall indemnify and hold harmless Provider from any 
losses incurred by Provider to the extent such losses arise from, relate to, or 
otherwise result in respect of, Recipient’s supervision, control, direction, 
management or termination of any Seconded Employee.  

c. Provider shall indemnify and hold harmless Recipient from any 
losses incurred by Recipient to the extent such losses arise from, relate to or 
otherwise result in respect of, Provider’s employment, supervision, control, 
direction, management or termination of any Seconded Employee.   

d. Provider and Recipient shall advise each other as to matters that 
come to their respective attention involving potential legal ac tions or regulatory 
enforcement activity involving the employment or secondment of Seconded 
Employees and that are related to the activities of either part y, and shall promptly 
advise each other of legal actions or administrative proceedings that are actually 
commenced.   
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e. Provider and Recipient will fully cooperate with one another in 
the defense of any such action or proceeding arising out of such a lawsuit or 
administrative proceeding, and further agree not to oppose any intervention by 
the other party to intervene in such action or proceeding if only one of the parties 
is named.  

5. OTHER PROVISIONS. 

a. NOTICES.  Unless otherwise specified, all notices, consents, 
waivers and other communications under this Agreement shall be in writing and 
shall be deemed given to Provider or Recipient, as applicable, when (a) delivered 
to the appropriate address by hand or by nationally recognized overnight courier 
service (costs prepaid); (b) sent by e-mail with personal confirmation of 
transmission by the addressee; or (c) received or rejected by the addressee, if sent 
by certified mail, return receipt requested, in each case to the following addresses 
or e-mail addresses and marked to the attention of the person (by name or title) 
designated below (or to such other address, e-mail address or person as Provider 
or Recipient, as applicable, may designate by notice to the other party): 

if to Provider: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: Mark A. Rayfield, 
President and Chief Executive Officer 
Email: Mark.A.Rayfield@saint-
gobain.com 
 

with a copy to: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: R. Craig Smith, Divisional 
Counsel 
Email:Craig.Smith@saint-gobain.com 
 

 if to Recipient: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: Joseph N. Bondi, President 
Email: Joseph.N.Bondi@saint-
gobain.com 

   
 with a copy to: 20 Moores Road 

Malvern, Pennsylvania 19355 
Attention: Michael T. Starczewski, 
Chief Legal Officer 
Email: Michael.T.Starczewski@saint-
gobain.com  

   
b. WAIVER OF BREACH.  Failure to enforce any right or 

obligation by either Provider or Recipient with respect to any matter arising in 
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connection with this Agreement will not constitute a waiver as to that matter or to 
any other matter. No waiver of any provision of this Agreement or any breach 
thereof will be valid or enforceable unless in writing and signed by the party 
against whom enforcement of the waiver is sought. The waiver of any provision 
of this Agreement at any time by either Provider or Recipient does not constitute a 
waiver of future compliance with such provision or a waiver of compliance with 
any other provision of this Agreement. 

c. SUCCESSORS BOUND; ASSIGNMENT. 

i. Successors Bound.  This Agreement will benefit and bind 
Provider and Recipient and their respective successors and permitted 
assigns. 

ii. Assignment.  Neither Provider nor Recipient may assign or 
transfer this Agreement without the prior written consent of the other 
party. 

d. NO THIRD PARTY BENEFICIARIES.  The terms and 
provisions of this Agreement are intended solely for the benefit of each party 
hereto and their respective successors and permitted assigns, and it is not the 
intention of the parties to confer third-party beneficiary rights upon any other 
person, including any Seconded Employee. 

e. INVALIDITY.  The invalidity or unenforceability of any 
provision of this Agreement will not affect or impair the validity or enforceability 
of any other provision. 

f. GOOD FAITH AND FURTHER ASSURANCES.  Provider and 
Recipient expressly accept their respective responsibility of good faith and fair 
dealing with regard to their obligations under this Agreement and agree to take 
such further actions and execute such further documents as may be reasonably 
necessary or appropriate to complete and carry out the terms and intent hereof. If 
changes in the operations, facilities or methods of either Provider or Recipient 
will materially benefit one party without detriment to the other party, Provider 
and Recipient commit to each other to make reasonable efforts to cooperate and 
assist each other in making such change.  Neither Provider nor Recipient will 
unreasonably withhold, condition or delay its compliance with any reasonable 
request made under this Agreement. 

g. HEADINGS.  All section headings are provided for the purpose of 
reference and convenience and are not intended to affect the meaning of the 
content or scope of this Agreement.  This Agreement will be construed according 
to its fair meaning and not strictly for or against either Provider or Recipient. 

h. GOVERNING LAW.  This Agreement and all disputes arising 
hereunder will be subject to, governed by, and construed in accordance with the 
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laws of the State of North Carolina (without regard to conflicts of laws 
provisions). 

i. ENTIRE AGREEMENT.  This Agreement constitutes the entire 
agreement between Provider and Recipient relating to the subject matter hereof 
and supersedes, in its entirety, any other prior understandings or agreements, 
written or oral, between them concerning such subject matter.  This Agreement 
may only be amended or supplemented by writing executed by each of the parties 
hereto.  

j. COUNTERPARTS.  This Agreement may be executed in 
counterparts, each of which will be an original and all of which together will 
constitute one instrument.  Delivery of an executed signature page to this 
Agreement by facsimile or other electronic transmission will be effective as 
delivery of a manually executed signature page to this Agreement. 

[Signature Page Follows]
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IN WITNESS WHEREOF, each party hereto has caused this Agreement to be 
executed by its duly authorized representative as of the date f irst above written. 

 

SAINT-GOBAIN CORPORATION, a 
Pennsylvania corporation 
 
 
 
By:        

Mark A. Rayfield 
President and Chief Executive Officer 

 
 
DBMP LLC, a Texas limited liability company 
 
 
 
By:        

Joseph N. Bondi  
President 
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Seconded Employee Schedule 

 

Name    Role    Initial Recipient Portion 
Michael T. Starczewski Chief Legal Officer 100% 

Richard H. Taylor Attorney 25% 

Amiel Gross Attorney 20% 

Leslie Dallas Administrative Assistant 33% 

Debbie Vecchio Administrative Assistant 25% 
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EXHIBIT J 
 

Indirect Parent/DBMP Services Agreement 
 

See attached.  
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MASTER SERVICES AGREEMENT  

 

BETWEEN 

 

SAINT-GOBAIN CORPORATION 

 

AND 

 

DBMP LLC  

 

DATED:  OCTOBER 23, 2019 
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MASTER SERVICES AGREEMENT 

This Master Services Agreement (this “MSA”) is made by and between Saint-Gobain Corporation, 
a Pennsylvania corporation with principal offices located at 20 Moores Road, Malvern, Pennsylvania 19355 
(“Provider”), and DBMP LLC, a Texas limited liability company with principal offices located at 20 Moores 
Road, Malvern, Pennsylvania 19355 (“Client”), as of October 23, 2019 (the “Effective Date”).  In this MSA, 
Provider and Client are referred to collectively as the “Parties” and individually as a “Party”. 

Recitals 

Whereas, Client seeks to engage a third-party vendor to provide certain services to Client and to 
certain of its Subsidiaries (as defined below); and 

Whereas, Provider is ready, willing and able to provide such services to Client and certain of its 
Subsidiaries (each such Subsidiary being a “Client Subsidiary” and all such Subsidiaries collectively being 
the “Client Subsidiaries”) on the terms and conditions set forth below. 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties hereby agree as follows: 

ARTICLE 1 - Incorporation of Recitals and Definitions 

1.1 Incorporation of Recitals.  Each of the foregoing Recitals is (a) true, correct and relied upon 
by the Parties in deciding to enter into this MSA and (b) incorporated herein by reference. 

1.2 Definitions.  For purposes of this MSA, the terms identified below will have the meanings 
ascribed to them in this Section 1.2, and the other capitalized terms used in this MSA will be defined in the 
context in which they are used: 

(a) “Affiliate” means as to a Person, any other Person that directly or indirectly 
controls, or is controlled by, or is under common control with, the specified Person.  For purposes of 
the preceding sentence, “Control” of a Person will mean the possession, directly or indirectly, of the 
power to direct or cause the direction of the management or policies of such Person, or direct or 
indirect ownership (beneficially or of record) of, or direct or indirect power to vote, five percent or 
more of the outstanding shares of any class of capital stock of such Person (or in the case of a 
Person that is not a corporation, five percent or more of any class of equity interest). 

(b) “MSA”  means  this  document  as  well  as  the  Statement(s)  of  Work  entered  
hereunder, each of which is incorporated herein by reference (and the exhibits and schedules hereto 
and thereto), each as amended, modified or restated hereafter.  

(c) “Person” means an individual, partnership, corporation, limited liability company, 
division or business unit of a corporation, trust, unincorporated organization, federal, state, local or 
foreign government or any department or agency thereof and any other entity.   

(d) “Service” or “Services” means those services described on a SOW (and its 
schedules, which may be added thereto from time to time with the mutual agreement of the Parties 
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but without amendment to this MSA), as same may be amended, modified, supplemented or restated 
from time to time. 

(e) “Subsidiary” means, as to any Person, each (i)  corporation, partnership, joint 
venture, limited liability company or other legal entity of which such Person owns, either directly or 
indirectly, more than 50 percent of the stock or other equity interests of which the holders are 
generally entitled to vote for the election of the board of directors or similar governing body of such 
corporation, partnership, joint venture, limited liability company or other legal entity, (ii)  partnership 
in which such Person or another Subsidiary of such Person is the general or managing partner, and 
(iii)  limited liability company in which such Person or another Subsidiary of such Person is the 
managing member.   

ARTICLE 2 - Scope of Services 

2.1 Scope of Services.  Provider agrees to provide the Services described in each Statement of 
Work entered between the Parties (each a “SOW”).  Client may obtain Services on behalf of itself and those 
Client Subsidiaries listed on Exhibit A to this MSA.  If a Client Subsidiary receives Services under this MSA, 
Client will be responsible to Provider for (a) ensuring the performance by Client Subsidiary of all obligations 
imposed upon Client hereunder and (b) the payment of the Fees and all other amounts due under Article 3 
relating to such Services.  Provider reserves the right, consistent with and subject to the other provisions of 
this MSA, to determine the method, manner and means by which to perform the Services.  Each SOW will 
specifically incorporate by reference and be subject to the terms and conditions of this MSA. 

2.2 Commencement Date.  Provider will provide the Services described in a SOW to Client 
beginning on the date indicated in such SOW. 

2.3 Related Responsibilities.   In connection with the receipt and use of the Services, Client will 
comply with the bona fide work processes, policies and procedures reasonably implemented by Provider 
and/or its Subcontractors, as applicable, of which Client has been advised in writing reasonably in advance 
of the time when such compliance is required (“Provider Policies”).  Client acknowledges that Provider, to 
perform the Services and carry out its other responsibilities under this MSA, is dependent upon (a) Client and 
other Persons for the performance of tasks and the provision of critical information, (b) timely decisions and 
approvals by Client and other Persons and (c) Client’s compliance with the Provider Policies (collectively, the 
“Related Responsibilities”).  Provider’s duties and obligations under this MSA may be delayed a day for 
each day of delay caused by Client failing to accurately and timely perform, or cause to be performed, the 
Related Responsibilities.  Client will be responsible for additional fees and expenses incurred by Provider 
due to any delays resulting from Client’s failure to accurately and timely perform the Related Responsibilities, 
and Provider will be responsible for additional fees and expenses incurred by Client due to any delays 
resulting from Provider’s failure to accurately and timely perform the Services.   

2.4 Duty to Cooperate.  The performance of the obligations by each of the Parties depends on 
the proper performance by the other Party of its own obligations.  The Services provided by Provider are of 
a technical nature and require active collaboration and regular direct communications between the Parties. 
The Parties agree to share major goals and objectives as to the Services and strive for continuous 
improvement.  Each of the Parties shall immediately inform the other Party of any changes that may have an 
impact on the performance of this MSA, including, but not limited to, changes in organization (including 
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through or as a result of acquisitions, divestitures or restructurings) or personnel, modifications of internal 
procedures or updating of information systems.  

2.5 Retained Functions.  Client retains responsibility for the oversight of the functions that 
Provider is not performing and that are not within the scope of the Services. 

2.6 Approval of Services.  Client will be deemed to accept all Services performed by Provider 
hereunder unless Client provides written notice to Provider specifically identifying its basis for not accepting 
any of the Services within 90 days after Provider provided such Services.  

2.7 Use of Services.  Client will be solely responsible for its use of the Services.  Client will not 
resell, lease or assign any Services to any Person other than in connection with the conduct of Client’s 
business in the ordinary course.   

ARTICLE 3 - Price and Payment 

3.1 Price for Services.  Provider will charge fees for the Services provided to Client as set forth 
in the SOW relating to those Services (including any change thereto as provided therein, the “Fees”).   
Provider will be exclusively liable for and will pay the usual and customary expenses incurred by Provider in 
providing the Services, including the charges, costs and expenses of its Subcontractors, in the usual course 
of its business.  Notwithstanding the preceding sentence, Provider will separately invoice Client for any 
extraordinary expenses (in the reasonable opinion of Provider) incurred in performing the Services for or on 
behalf of Client.  Provider will invoice Client directly for all Fees and other amounts due for the Services 
regardless of whether provided to Client or a Client Subsidiary. 

3.2 Payments.  Client agrees to pay the Fees on a monthly basis.  Client will pay monthly 
invoices for the Fees and, if Provider incurs and separately invoices Client for any extraordinary expense as 
provided in Section 3.1, any invoices for extraordinary expenses in the ordinary course of Client’s business, 
but in no event more than 60 days following receipt. 

3.3 Taxes.  Client will pay to Provider all applicable sales tax, value-added tax, goods and 
services and withholding tax payable on the Fees. Except as provided in the prior sentence, each Party will 
be responsible for (a) taxes based on its own net income, (b) employment taxes on its own employees and 
(c) all other taxes incurred by it, including, without limitation, taxes on property it owns or leases. 

ARTICLE 4 - Changes in Scope of Work 

4.1 Approval Required.  A Party may add additional services or change the scope of Services, 
including due to any emergency or safety situation or changes in applicable law, with not less than 10 days 
prior written notice to, and written approval from, the other Party.  If any additional services or a change in 
the scope of Services requested or recommended by a Party would, in Provider’s reasonable opinion, 
materially change the cost to Provider to provide Services, Provider will provide a written quote to Client for, 
as applicable, the additional services or the change in scope of Services, including any necessary adjustment 
to the Fees.  Only upon mutual agreement of the Parties will the additional Service or change in scope and 
any corresponding adjustment in the Fees become effective, with the adjusted Fees to be payable as 
provided in Section 3.2.  The Parties agree to amend, supplement or modify the applicable SOW to 
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incorporate any additional Services or change in scope of Services and any adjustment in the Fees as 
provided in this Section 4.1.  

ARTICLE 5 - Independent Contractor 

5.1 Independent Contractor.  Provider is an independent contractor and, except as specifically 
set forth in a SOW, neither Provider nor its Subcontractors is, or will be deemed to be, an agent of Client.  
Provider is contracting to provide Services to Client and reserves the right, consistent with and subject to 
other provisions of this MSA, to determine the method, manner and means by which to perform the Services.  
Except as specifically provided in an SOW, neither Party is authorized to bind the other Party to any contract, 
promise, representation or agreement, and any attempt to do so is void.  Neither Party will obligate or commit 
the other Party, without its prior written approval, to any third party services except in connection with the 
Services. 

ARTICLE 6 - Personnel 

6.1 Personnel.  Provider reserves the right to determine which of its personnel will be assigned 
to perform the Services, and may remove and replace such personnel at any time in its sole discretion.  The 
personnel of Provider who perform the Services will be under the direction, control and supervision of 
Provider.  Client agrees that Provider is not required to dedicate any of its employees to work exclusively 
pursuant to this MSA.   

6.2 Skills.  Provider will provide staff to perform the Services who are competent, trained, 
qualified and available to perform the Services described, and will ensure that any personnel employed by a 
Subcontractor engaged to perform any of the Services will also be competent, trained, qualified and available 
to perform such Services. 

6.3 Subcontractors.  Provider reserves the right to subcontract the performance of any of its 
obligations under this MSA to any of its Affiliates and, with the prior written consent of Client, any third-party 
provider of similar services (in either case, each a “Subcontractor”) regardless of whether the Subcontractor 
provides such services to Provider.  Provider will be the sole point of contact regarding the Services, including 
as to payment.  Neither Party will be relieved of any of its obligations under this MSA because of the provision 
of Services by a Subcontractor.  Provider will be responsible for any breach of this MSA by a Subcontractor 
as if Provider had committed such breach.  

6.4 Work for Others.  Provider and its Subcontractors may provide services similar to the 
Services for itself and for other Persons.  No provision in this MSA will preclude Provider or its Subcontractors 
from providing services competitive with or similar to the Services for itself or others. 

6.5 Compliance with Policies.  In providing the Services, Provider will, and will cause each of its 
Subcontractors to, comply with the work processes, policies and procedures of Client, including those policies 
of Client concerning health, safety and security, when at the facilities of Client or given access to any 
computer hardware, software, database or network environment or other systems of Client so long as Client 
has given prior written notice of such work processes, policies and procedures to Provider. 
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6.6 Third-Party Consents. 

(a) Provider will use, and will cause its Subcontractors to use, commercially reasonable 
efforts to obtain any contract, license (including a modification to, extension or renewal of, or 
replacement for an existing license), consent or waiver under its own contracts with any Person that 
pertain to any software, equipment, systems or other materials or associated services required in 
connection with performance of the Services (each, a “Required Consent”). Except as provided in 
the following sentence, commercially reasonable efforts will not include the payment of any Consent 
Fee exceeding an Approved Amount.  To the extent Client provides its prior written consent to the 
payment of any fee, expense or other consideration, Client will be responsible for paying (or 
reimbursing Provider for) such fee, expense or other consideration required to be paid to a third-
party to obtain any Required Consent (a “Consent Fee”).  For the avoidance of doubt, Client will 
only be responsible for the amount of a Consent Fee for which it has provided its prior written consent 
(the “Approved Amount”) and will not be responsible for any Consent Fee to the extent it exceeds 
the Approved Amount. 

(b) If, despite using commercially reasonable efforts, Provider or, if applicable, its 
Subcontractor is unable to obtain a Required Consent, the Parties will work together in good faith to 
develop a mutually acceptable alternative arrangement that is sufficient to enable Provider to 
provide, and Client to receive, the Services without such Required Consent.  Client will bear all 
reasonable and documented out-of-pocket expenses of such alternative arrangement for which it 
has provided its prior written consent.  If the Parties cannot agree on an alternative arrangement, 
either Party may terminate the affected Services, in which case the Fees will be equitably adjusted 
to account for such terminated Services.  Provider will have no obligation (and no liability for failing) 
to provide (or cause the provision of), and Client will have no Liability in respect of, a Service for 
which a Required Consent has not been obtained, unless and until such Required Consent is 
obtained. 

(c) Client acknowledges that any Services provided through or involving third parties or 
using third-party intellectual property or systems or facilities are subject to the terms and conditions 
of any applicable contracts between Provider or its Subcontractors, as applicable, and such third 
parties, as well as compliance with applicable law.  Client will comply with the terms and conditions 
of any such applicable contracts (to the extent that such terms and conditions are disclosed in writing 
by Provider to Client reasonably in advance) and with applicable law in connection with its receipt of 
the Services.  Provider will, and will cause its Subcontractors to, provide Client reasonable access 
to such terms and conditions, subject to any confidentiality obligations under the applicable contract. 

6.7 Security Level; Additional Security Measures.  Provider may periodically implement such 
new or modified physical or information security measures relating to the Services as Provider reasonably 
deems necessary or appropriate, including measures that may (a) affect the manner in which the Services 
are provided or (b) address new security-related issues, including compliance with applicable laws related to 
security and issues in connection with new technologies or threats.  Client will provide commercially 
reasonable assistance as requested by Provider in connection with such security measures.  Client agrees 
to pay increased Fees that may be required to equitably compensate Provider for any additional reasonable 
and documented out-of-pocket costs it incurs to the extent the costs are attributable to such security 
measures and such measures are implemented generally by Provider without discrimination against Client.  
Notwithstanding the foregoing, any new or modified security measures contemplated by this Section 6.7 will 
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not individually or in the aggregate degrade or impair the use of the applicable Services by Client in any 
material  respect  except  as  to  security  measures  adopted  by  Provider  across  its  businesses  without  
discrimination against Client. 

6.8 Access to Systems.  Each Party will provide the other Party with user access information 
and reporting tools to facilitate the review of user access and the segregation of duties for the processes 
assigned to the other Party under this MSA and each SOW.  Each Party will cause its personnel who have 
access to any computer hardware, software, database or network environment or other systems of the other 
Party or third parties (“Systems”) to limit their access to those portions of the Systems for which they are 
authorized in connection with their provision or receipt or use of the Services.  Client will (a) limit access to 
the Systems of or provided by or through Provider to those personnel who have a need to use the Services 
and the applicable Systems, (b) upon Provider’s written request, provide a written list of the names of all of 
the personnel who have been granted such access to Provider, and (c) comply with Provider’s then-current 
bona-fide  information  security  rules  and  procedures  implemented  generally  across  all  of  Provider’s  
businesses  without  discrimination  against  Client  and  provided  in  advance  in  writing  to  Client  (“IS 
Procedures”).  Provider will (a) limit access to  the Systems of or provided by or through Client to those 
personnel who provide the Services, (b) upon Client’s written request, provide a written list of the names of 
all of its personnel who have been granted such access to Client, and (c) comply with Client’s then-current 
bona-fide information security rules and procedures implemented generally across all of Client’s businesses 
without discrimination against Provider or its Subcontractors and provided in advance in writing to Provider 
(also “IS Procedures”).   All user identification numbers and passwords for access to the Systems disclosed 
by a Party to the other Party will be deemed to be, and will be treated as, Confidential Information of the 
disclosing Party.   

6.9 Right to Deny Access.   

(a) If Provider reasonably determines that any (a) personnel of Client has sought to 
violate or circumvent, or has violated or circumvented, applicable law or Provider’s IS Procedures in 
connection with access to any of Provider’s Systems, (b) unauthorized personnel of Client has 
accessed any of Provider’s Systems or (c) personnel of Client has engaged in activities that may 
lead to the unauthorized access, use, destruction, alteration or loss of data or information on any of 
Provider’s Systems, then Provider may immediately suspend, deny or terminate access to any of its 
Systems by any such personnel and will as promptly as practicable notify Client in writing of the 
name(s) of such personnel and the circumstances surrounding such occurrence.   

(b) If Client reasonably determines that any (a) personnel of Provider has sought to 
violate or circumvent, or has violated or circumvented, applicable law or Client’s IS Procedures in 
connection with access to any of Client’s Systems, (b) unauthorized personnel of Provider has 
accessed any of Client’s Systems or (c) personnel of Provider has engaged in activities that may 
lead to the unauthorized access, use, destruction, alteration or loss of data or information on any of 
Client’s Systems, then Client may immediately suspend, deny or terminate access to any of its 
Systems by any such personnel and will as promptly as practicable notify Provider in writing of the 
name(s) of such personnel and the circumstances surrounding such occurrence. 

(c) The Parties will cooperate with each other in good faith to resolve any concerns 
giving rise to any such suspension, denial or termination of access pursuant to Section 6.9(a) and 
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Section 6.9(b) and, if such concerns are resolved to the Parties’ reasonable satisfaction, the Party 
suspending, denying or terminating access to any Systems will promptly restore such access. 

6.10 Notifications.  The Parties will (a) cooperate with each other in investigating any apparent or 
suspected unauthorized access to any Systems or use of data and information within any Systems, by 
personnel of the other Party and (b) so that the Party can timely revoke access, notify the other Party promptly 
in writing (i) if a Party revokes the access of any of its own personnel to its own systems or software or any 
data stored therein, where such personnel also has access to any Systems of the other Party and (ii) when 
any personnel no longer has a need to access any Systems or is no longer employed or engaged by such 
Party. 

6.11 Operational Communications.  Daily operational communications will take place directly 
between employees of the Parties authorized to provide information requested by the other Party in 
connection with the performance of its obligations under this MSA.  Each Party will use reasonable 
commercial efforts to ensure that changes (temporary, definitive or other) of these employees do not affect 
the performance of this MSA.     

ARTICLE 7 - Data 

7.1 Data Accuracy.  Neither Party will be liable for any reasonable error caused by inaccurate 
information provided to it by the other Party or the directors, officers, employees or agents of the other Party.   

7.2 Ownership and Use of Client Data.  Client’s data files, and the data contained in the files, 
are and at all times will remain Client Confidential Information, subject to Article 11 below, and will be returned 
to Client within a reasonable time after the expiration or other termination of this MSA, or on such earlier date 
that Client requests the return of any particular data files and data or the same are no longer required by 
Provider to render Services.  Neither Provider nor any of the Provider Parties (defined below) will, without 
Client’s prior written consent, (i) use Client data for any purpose other than to render Services to Client under 
this MSA or (ii) disclose, sell, assign, lease, loan, transfer or otherwise dispose of, encumber or exploit Client 
data in whole or in part. 

7.3 Ownership of Hardware and Software.  Each Party acknowledges that it will acquire no right, 
title or interest (including any license rights or rights of use) in any hardware or software, and any licenses 
therefor, which are owned by the other Party as a result of this MSA.  Notwithstanding the preceding 
sentence, solely to the extent required to provide or receive Services pursuant to this MSA, each Party grants 
the other Party a limited, non-exclusive, non-assignable, fully paid-up license to use, during the Term, all 
work processes, know-how and software made available by the granting Party to the other Party hereunder 
and owned or otherwise licensable by the granting Party. 

7.4 Exclusive Property of Provider.  All records, data, files, input materials and other information 
to extent computed by Provider for the benefit of Client and which relate to the provision of the Services are 
the sole and exclusive property of Provider.  Notwithstanding the preceding sentence, upon termination or 
expiration of the MSA, or upon request by Client, Provider will grant a license to Client or to a substitute 
provider of the Services designated by Client to utilize such records, data, files, input materials and other 
information during Client’s transition for a period not to exceed six months after the date of such termination, 
expiration or request, as applicable.   
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7.5 No Implied Licenses or Ownership Rights in Intellectual Property.  Except as expressly 
specified in this MSA, nothing in this MSA will be deemed to grant to any Party, by implication, estoppel or 
otherwise, license rights, ownership rights or any other intellectual property rights in any technology, 
inventions, work processes, hardware, software or any other tangible or intangible assets owned, controlled 
or licensed by the other Party or its Affiliates. 

7.6 System Security and Data Recovery.  Provider will follow generally accepted commercial 
data processing practices (a) as to Client’s Systems and data for which Provider is responsible pursuant to 
this MSA, (b) to reasonably safeguard such Systems and data from loss and damage, and (c) to reasonably 
provide for the restoration of normal System performance in the event of a loss or impairment of its data 
processing capability.  Such practices include making regular copies (“back ups”) of such Systems and data 
and maintaining a complete, current computer tape of all such systems and data. Client will follow generally 
accepted commercial data processing practices (a) as to Provider’s Systems and data for which Client has 
access pursuant to this MSA and (b) to reasonably safeguard such Systems and data from loss and damage.   

7.7 Data Protection. Provider will use the personal data provided to it by Client, and Client will 
use any personal data provided to it by Provider, solely to perform its obligations under this MSA. Each Party 
will (a) establish and maintain adequate procedures to ensure the security and the confidentiality of the 
personal data provided to it by the other Party and, in particular, to prevent this data from being altered or 
destroyed and to prevent access by unauthorized third parties, (b) comply with all applicable laws and 
regulations concerning the protection of personal data and (c) carry out all actions necessary to comply with 
the Compagnie de Saint-Gobain Group Policy on Personal Data. 

ARTICLE 8 - Warranties, Remedies, Limitation of Liability 

8.1 Performance Warranty. 

(a) Provider represents and warrants that it will perform the Services in a good, 
workmanlike and timely manner consistent with reasonable commercial standards for such Services 
and in compliance with applicable law. 

(b) Provider will, within a reasonable timeframe, re-perform any Service that does not 
comply with the warranty set forth in Subsection 8.1(a) so long as Client brings such failure to comply 
to the attention of Provider within 90 days following the initial performance of such Service or, if later, 
within 30 days after such failure is discovered (or reasonably should have been discovered) by 
Provider. 

(c) Except  as  to  any  loss,  cause  of  action,  cost,  liability  or  expense  (including  
reasonable attorneys’ fees and expenses and costs of court) arising out of or related to Section 12.1 
(relating to third party claims against Client), Provider’s total and sole liability to Client for any claim 
or other matter related to this MSA and Provider’s performance thereunder, whether arising in 
contract, tort, negligence, strict liability or by statute or otherwise, will be the payment of direct 
damages; provided, however, that the total amount of direct damages will not exceed an amount 
equal to the Fees payable by Client to Provider for the Services giving rise to the liability for a one 
year period under the applicable SOW (the “Damages Cap”).  
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8.2 Exclusion of Incidental, Consequential and Punitive Damages.  In no event will a Party be 
liable to the other Party for any incidental, consequential, indirect, special, exemplary or punitive damages, 
losses or expenses, even if such Party has been advised of the possibility of such damages. 

8.3 Disclaimer.   EXCEPT  FOR  THE  WARRANTIES  DESCRIBED  IN  THIS  ARTICLE  8,  
PROVIDER DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, 
INCLUDING,  WITHOUT  LIMITATION,  WARRANTIES  OF  MERCHANTABILITY,  DURABILITY  OR  
FITNESS  FOR  A  PARTICULAR  PURPOSE,  AND  ALL  SUCH  WARRANTIES,  CONDITIONS,  
UNDERTAKINGS AND TERMS, ARE HEREBY EXPRESSLY DISCLAIMED AND EXCLUDED. 

ARTICLE 9 - Audits 

9.1 Audit Rights. 

(a) Client may annually notify and identify to Provider those employees and agents of 
Client and its auditors, whether internal or external, who are to have access rights to the locations 
where Provider performs the Services.  Such Persons will (i) if requested by Provider, sign a 
confidentiality agreement in a form agreeable to Provider, and (ii) have reasonable access during 
Provider’s usual business hours, upon reasonable advance notice to Provider, to all computer 
software, equipment and systems with which work is being performed under this MSA for the sole 
purpose of performing all necessary steps in connection with an audit. 

(b) Provider will assist such auditors in the application of test programs against files, 
and test files against programs, which Provider maintains to perform the Services should such 
auditors reasonably so request same.  Provider will also permit (upon the terms and conditions set 
forth  in  Subsection  9.1(a))  reasonable  access  to  any  premises  in  which  Client  data  is  being  
processed or stored by Provider and will perform all the services described above reasonably 
requested (i) in connection with any examination of Client data as is required or (ii) by any authority 
with jurisdiction over Client’s business. 

ARTICLE 10 - Term and Termination 

10.1 Term.  This term of this MSA will commence on the Effective Date and continue until the fifth 
anniversary of such date unless terminated earlier or extended pursuant to the provisions of this Article (the 
“Initial Term”). 

10.2 Term Extension.  Beginning on the fifth anniversary of the Effective Date, and on each 
anniversary of the Effective Date thereafter, this MSA will automatically extend for an additional one year 
period (each an “Additional Term” and, collectively with the Initial Term, the “Term”) unless a Party notifies 
the other Party in writing at least 180 days before such anniversary, or any subsequent anniversary, of its 
desire not to extend the MSA.  Prior to each Additional Term, the Parties will mutually agree upon the 
applicable Fees and charges and other terms for continuing the Services and any other modifications and 
amendments to this MSA, all of which will be agreed upon in writing prior to the beginning of the Additional 
Term.  Notwithstanding the provisions of this Section 10.2, any changes to the Fees and any other terms for 
the Services will be determined pursuant to Article 4 of this MSA unless otherwise mutually agreed in writing 
by the Parties. 
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10.3 Termination for Cause; Remedies. 

(a) If Provider materially defaults in the performance of, or materially breaches, any 
obligation under this MSA or any SOW, including a breach of the warranties described herein, and 
does not correct or substantially cure the default or breach within 90 days following receipt of written 
notice from Client identifying, and demanding that Provider cure, the default or breach, Client may 
exercise any or all of the following remedies: 

(i) terminate those certain Functions listed on the SOW as to which Provider 
has defaulted or materially breached its obligation hereunder; 

(ii) terminate the applicable SOW in its entirety;  

(iii) terminate all SOWs and this MSA; and 

(iv) recover  its  direct  damages  from  Provider,  subject  to  Section  8.1(c),  
including the Damages Cap, and Section 8.2. 

(b) If Client (i) fails to pay any amount owing hereunder when due or (ii) materially 
defaults in the performance of or materially breaches any other obligation under this MSA or  any 
SOW, and does not correct or substantially cure such default or breach within 90 days following 
receipt by Client of written notice from Provider identifying the default or breach, Provider may 
exercise any or all of the following remedies: 

(i) terminate the applicable SOW; 

(ii) terminate this MSA in its entirety; 

(iii) declare immediately due and payable all sums for which Client is liable 
under this MSA and any SOW; 

(iv) recover from Client any fees paid in advance for third-party services to be 
performed hereunder for Client’s benefit but not performed; and  

(v) exercise any and all other remedies available at law or equity, subject to 
Section 8.2. 

10.4 Automatic Termination Upon Divestiture.  This MSA will automatically terminate, without 
notice and without action by any Party, in the event that the Parties are no longer Affiliates of one another. 

10.5 Transition Services After Termination.  If a Party terminates this MSA for any reason, or if 
this MSA expires by its own terms, then Provider, upon payment by Client for all Services rendered and 
expenses incurred through such date of termination or expiration, will: 

(a) As directed by Client, promptly return, retain and/or destroy all Client books, records, 
materials, files, data, databases, software, documentation, and other information at Client’s expense.   
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(b) Commencing 90 days prior to the expiration of the Term, or on such earlier date as 
Client may request, or commencing upon any notice of termination pursuant to this Article 10 
(including notice based upon breach or default by Client pursuant to Section 10.3 above), and 
continuing through the effective date of expiration or termination, as applicable, of this MSA, Provider 
will provide to Client or to Client’s designee, all reasonable assistance and cooperation requested by 
Client to allow Services to continue without interruption or adverse effect and to facilitate the orderly 
transfer of Services to Client or its designee.  This assistance will include, without limitation: 

(i) Performing  required  data  conversion  services  to  provide  Client  or  its  
designee a neutral, non-database specific file which will allow the ability to work with the 
data on a computer and providing consulting assistance as needed to Client or its designee 
to fully convert the data to another computer system; and 

(ii) The use of commercially reasonable efforts by Provider to facilitate the use 
by Client or its designee, pursuant to reasonable terms and conditions, of any third party 
services then utilized by Provider to perform this MSA.  Without interfering with Client’s 
access to such services, Provider will be entitled to utilize any such third party services in 
connection with the performance of services for any other Provider customer. 

10.6 Effect of Termination or Expiration.  Any obligation, responsibility, liability, representation or 
covenant stated elsewhere herein to survive termination or expiration of this MSA will also survive termination 
or cancellation pursuant to this Article. 

ARTICLE 11 - Confidential Obligations 

11.1 Client Confidential Information.  Provider’s performance of the Services will cause Provider 
to receive or gain access to information that is confidential and privileged as to Client (“Client Confidential 
Information”).  Client hereby designates as Client Confidential Information any information, topic or subject 
which (a) Provider knows or reasonably should know that Client regards as confidential, proprietary, 
privileged or secret, or (b) Client designates in writing to Provider as confidential, proprietary, privileged, or 
secret at the time of disclosure or within 15 days thereafter. 

11.2 Provider’s  Confidentiality  Obligations.   Provider  will  maintain,  and  will  cause  its  
Subcontractors to maintain, the confidentiality of Client Confidential Information in the same manner that 
Provider protects the confidentiality of its own proprietary and confidential information of like kind, but in no 
event will Provider exercise less than reasonable care in protecting such Client Confidential Information.  
Provider will not, and will cause its Subcontractors not to, (a) Client Confidential Information for any purpose 
other than in connection with the Services or (b) disclose, sell, assign, loan, lease, transfer or otherwise 
dispose of, encumber or commercially exploit Client Confidential Information without the prior written consent 
of Client.  Provider will limit, and will cause its Subcontractors to limit, access to Client Confidential Information 
(or any portion thereof) to those employees who need to know such information in order to perform this MSA.  
Upon request, Provider will return or certify to the destruction, and will cause its Subcontractors to return or 
certify to the destruction, of Client Confidential Information (including all copies thereof).  

11.3 Exceptions to Provider’s Confidentiality Obligations.  Section 11.2 above will not prohibit or 
limit the use of ideas, concepts, know-how, techniques or methodologies by Provider or its Subcontractors 
to the extent: (i) known by Provider or a Subcontractor prior to initial disclosure by Client; (ii) independently 
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developed by Provider or a Subcontractor without use of or reference to Client Confidential Information; 
(iii) acquired by Provider or a Subcontractor by proper means from a third party not bound by a similar duty 
of confidentiality to Client; or (iv) which is or becomes publicly available or generally known in the industry 
through no breach by Provider or any Subcontractor of this MSA. 

11.4 Provider Confidential Information.  In the course of performing this MSA, Client may receive 
or be given access to information which is confidential and privileged as to Provider (“Provider Confidential 
Information”).  Provider hereby designates as Provider Confidential Information any information, topic or 
subject which (a) Client knows or reasonably should know that Provider regards as confidential, proprietary, 
privileged or secret, or (b) Provider designates in writing to Client as confidential, proprietary, privileged, or 
secret at the time of disclosure or within 15 days thereafter. 

11.5 Client’s  Confidentiality  Obligations.   Client  will  maintain  the  confidentiality  of  Provider  
Confidential Information in the same manner that Client protects the confidentiality of its own proprietary and 
confidential information of like kind, but in no event will Client exercise less than reasonable care in protecting 
such Provider Confidential Information.  Client will not (a) use Provider Confidential Information for any other 
purpose other than in connection with performing this MSA or (b) disclose, sell, assign, loan, lease, transfer 
or otherwise dispose of, encumber or commercially exploit Provider Confidential Information without this prior 
written consent of Provider.  Client will limit access to Provider Confidential Information to those of its 
employees who need to know such information in order to perform this MSA.  Upon request, Client will return 
or certify to the destruction of Provider Confidential Information (including all copies thereof). 

11.6 Exceptions to the Obligations of Client.  Section 11.5 above will not prohibit or limit Client’s 
use of ideas, concepts, know-how, techniques or methodologies: (i) known by Client prior to initial disclosure 
to  Provider;  (ii)  independently  developed  by  Client  without  use  of  Provider  Confidential  Information;  
(iii) acquired by Client by proper means from a third party not bound by a similar duty of confidentiality to 
Provider; or (iv) which is or becomes publicly available or generally known in the industry through no breach 
by Client of this MSA. 

11.7 Subpoenas and Processes.  If a Party (or as to Provider, a Subcontractor) receives a 
subpoena or other validly issued administrative or judicial process demanding confidential information of the 
other Party, it will promptly, but in any case within five business days, notify the other Party of such receipt 
and tender to it the defense of such demand.  The Party receiving the subpoena will thereafter be entitled to 
comply with such subpoena or other process to the extent required by law. 

ARTICLE 12 - Indemnity for Third Party Claims 

12.1 Provider’s Indemnity for Third Party Claims.  In addition to and not in limitation of other 
indemnities given by Provider herein, Provider will defend, indemnify and hold harmless Client and its 
respective directors, officers, employees and agents (collectively, the “Client Parties”) from and against any 
claims, damages, demands, loss, or expenses (including counsel fees and expenses and court costs) 
asserted by any third party against Client Parties arising out of, related to or in connection with (a) the 
Services and (b) personal injury, including death, or damage to real or tangible personal property caused by 
the negligence or intentional misconduct of, or violation of applicable law by, Provider, its directors, officers, 
employees, Subcontractors or agents (collectively, the “Provider Parties”) while performing this MSA. 
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12.2 Client’s Indemnity for Third Party Claims.  Client will defend, indemnify and hold harmless 
Provider Parties from and against any claims, damages, demands, loss, or expenses (including counsel fees, 
expenses and court costs) asserted by any third party against Provider Parties arising out of, related to or in 
connection with, personal injury, including death, or damage to real or tangible personal property to the extent 
caused by the negligence or intentional misconduct of, or violation of applicable law by, any of Client Parties 
while performing this MSA. 

12.3 Indemnification Procedure.  If any third party makes any claim or commences any arbitration 
proceeding or suit against any of Client Parties or Provider Parties (as the case may be, the “Indemnified 
Party”) for which such Indemnified Party intends to make a claim for indemnification against the other Party 
to this MSA (as the case may be, the “Indemnifying Party”), the Indemnified Party will give the Indemnifying 
Party timely notice, information and opportunity to control the defense and settlement of such claim.  Provided 
that the Indemnifying Party acts promptly to defend or settle the claim, it will not be liable for any settlement 
of any such claim effected by the Indemnified Party without its prior written consent.  If settled with such prior 
written consent or if there is a final judgment or other decision for the claimant, the Indemnifying Party will 
indemnify the Indemnified Party from and against any loss or liability by reason of such settlement, judgment 
or decision.  The Indemnified Party will not be required to perform any settlement unless it consents in writing 
to such settlement. 

12.4 Effect of Insurance.  The amount that an Indemnifying Party is required to pay to an 
Indemnified Party will be reduced (including, without limitation, retroactively) by any insurance proceeds 
(other than those from self-insurance) and other amounts actually recovered by or on behalf of such 
Indemnified Party in reduction of the related claim.  If an Indemnified Party receives a payment required by 
this MSA from an Indemnifying Party in connection with such claim and subsequently receives insurance 
proceeds or other amounts in respect of such claim, then the Indemnified Party will pay to the Indemnifying 
Party a sum equal to the lesser of (i) the amount of such insurance proceeds or other amounts actually 
received or (ii) the net amount of indemnity payments actually received previously.  The Indemnified Party 
agrees that the other Party will be subrogated to such Indemnified Party under any insurance policy.  An 
insurer who otherwise would be obligated to pay any claim will not be relieved of the responsibility with 
respect thereto, or, solely by virtue of the indemnification provisions hereof, have any subrogation rights with 
respect thereto, it being expressly understood and agreed that no insurer or any other third party will be 
entitled to a “windfall” (i.e., a benefit he, she or it would not be entitled to receive in the absence of the 
indemnification provisions) by virtue of the indemnification provisions hereof. 

12.5 Setoff.  Regardless of any other rights under any other agreements or mandatory provisions 
of applicable law, neither Party will have the right to set off the amount of any claim it may have under this 
MSA, whether contingent or otherwise, against any amount owed by such Party to the other Party, whether 
under this MSA or otherwise. 

ARTICLE 13 - General Provisions 

13.1 Compliance.   Each  of  the  Parties  undertakes  to  comply  with  all  applicable  (a)  law,  
(b) accounting, financial and fiscal regulations, and (c) policies and procedures of the other Party of which it 
has been advised in writing.  Each of the Parties acknowledges that it has been informed of the internal 
procedures, regulations and standards (including those relating to accounting) implemented by Compagnie 
de Saint-Gobain and made applicable to its direct and indirect Subsidiaries, and agrees to comply therewith.  
Each Party will implement a process that enables it to integrate changes in applicable tax regulations and 
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accounting standards into its provisions of the Services and the Related Responsibilities, as applicable, as 
these changes become effective.  

13.2 Insurance.  Provider will carry insurance as specified below: 

(a) Worker’s  compensation  insurance  coverage  as  to  all  employees  in  any  way  
engaged in the performance of this MSA pursuant to applicable state requirements. 

(b) Commercial general liability insurance (on an occurrence basis). 

(c) Commercial crime coverage. 

(d) Limits of liability under such insurance will not be less than the following: 

(i) Personal injury limits of $1,000,000 per occurrence; 

(ii) Property damage limit of $1,000,000 per occurrence; and 

(iii) Commercial  crime  coverage  insurance  limits  of  $15,000,000  per  
occurrence. 

Concurrent with its execution of this MSA, Provider will furnish evidence of the insurance coverage outlined 
above to Client. 

13.3 Business Continuity Plan.  Each Party will adopt and maintain a formalized business 
continuity plan that will be communicated to the relevant personnel of the Party and regularly tested and 
updated.  Each Party will make its business continuity plan available to the other Party. 

13.4 Waiver.  No delay or omission by a Party in exercising any right or power accruing upon any 
noncompliance or default by the other Party as to any of the terms of this MSA will impair any such right or 
power or be construed to be a waiver.  A waiver by a Party of any breach of this MSA or of the covenants, 
conditions or agreements to be performed by the other Party will not be construed to be a waiver of any 
succeeding breach or of any other covenant, condition or agreement. 

13.5 Force Majeure.  A Party will be excused from performance hereunder for any period and to 
the extent that such performance is prevented, in whole or in part, by delays caused by the other Party or by 
acts of God, war, civil disturbance, court order, terrorist activities, attempted terrorist activities, labor dispute, 
third party nonperformance, or other causes beyond its reasonable control and which it could not have 
prevented by reasonable precautions.  During any period that Provider’s performance is prevented by any 
such disability, Client may suspend payment to Provider and may obtain substitute services from another 
Person.  Either Party may terminate this MSA if any such disability prevents the other Party from substantially 
performing its obligations under this MSA for a period in excess of 14 days. 

13.6 Assignment.  Neither this MSA nor any SOW may be assigned by a Party without the prior 
written consent of the other Party; provided, however, Provider may assign this MSA and/or any SOW to a 
successor in interest as part of a non-bankruptcy related reorganization of the corporate structure of Provider 
with not less than 20 days prior written notice to, but without the written consent of, Client.  This MSA will 
bind and inure to the benefit of the successors and permitted assigns of the Parties. 
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13.7 Notices.  Unless otherwise specifically provided in this MSA, any notices required to be given 
pursuant to this MSA will be in writing and will be given in person, by courier, via e-mail or U.S. first class 
mail, post prepaid, addressed as follows: 

 

To Provider: 

 

With a copy to: 

Saint-Gobain Corporation 
20 Moores Road 
Malvern, PA  19355 
Attn: John J. Sweeney, III 
Title: Vice President and Treasurer  
Telephone: 610-893-5539 
E-mail:John.J.Sweeney@saint-gobain.com 

Saint-Gobain Corporation 
20 Moores Road 
Malvern, PA  19355 
Attn: Carol M. Gray 
Title: Senior Vice President, General Counsel and 
Secretary 
Telephone: 610-893-5663 
E-Mail: Carol.M.Gray@saint-gobain.com 

 

To Client: With a copy to: 

DBMP LLC 
20 Moores Road 
Malvern, PA 19355 
Attn: Vincent E. DiNenna, III 
Title: Treasurer 
Telephone: 610-893-5772 
E-mail: Vince.Dinenna@saint-gobain.com 

DBMP LLC 
20 Moores Road 
Malvern, PA 19355 
Attn: Michael T. Starczewski 
Title: Chief Legal Officer 
Telephone: 610-893-5729 
E-Mail: Michael.T.Starczewski@saint-gobain.com 

 

A Party may designate another individual to receive notices at any time by giving notice of the change to the 
other Party in the manner provided in this Section. 

13.8 Service Managers.  Each Party will designate a service manager (such Party’s “Service 
Manager”) in the SOW who will be directly responsible for (a) coordinating and managing all activities 
undertaken by such Party hereunder, (b) the performance of such Party’s obligations hereunder, (c) 
coordinating the performance or receipt of the Services, (d) acting as a day-to-day contact with the other 
Party, (e) making available to the other Party the information, facilities, resources and other support services 
required for the performance or receipt of the Services pursuant this MSA and (f) initially negotiating in good 
faith the resolution of any Dispute.  The Service Managers will meet or confer, by telephone or in person, 
from time to time as necessary during the Term to promote open and efficient communication regarding 
effective and coordinated performance of, and the resolution of questions and issues related to, the Services. 
Unless otherwise agreed to by the Parties, all communications relating to this MSA and the Services will be 
directed to the Service Managers.  Each Party may, in its sole discretion, replace its Service Manager from 
time to time with a substitute manager upon at least three business days prior written notice to, but without 
the consent of, the other Party.  In such circumstance, the Parties will use reasonable commercial efforts to 
ensure a smooth transition between its Service Managers including, in case of reassignment, resignation or 

DBMP-BR_0002079

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 105 of 151



 

 
MASTER SERVICES AGREEMENT – Page 16 
NAI-1509226676v4  

dismissal, causing the outgoing and incoming Service Managers work together for the period necessary to 
provide a smooth transition. 

13.9 Informal Dispute Resolution.  The Parties agree that any dispute arising out of or relating to 
this MSA (a “Dispute”), including as to any Services, Fees or other amounts owed hereunder, will be first 
submitted for resolution to the Service Managers.  If the Service Managers fail to resolve a Dispute within a 
reasonable time following its submission to the Service Managers, but in no event more than 15 Business 
Days, then, at the request of a Party, such Dispute will be submitted to a senior officer of each Party, and 
such senior officers will attempt in good faith to resolve the Dispute.  If the senior officers cannot resolve the 
Dispute in such manner within a reasonable time, but in no event more than 15 Business Days, then any 
Party may pursue other available means of resolving the Dispute.  The Parties agree to follow the procedures 
set forth in this Section 13.9 prior to initiating any legal proceedings as to a Dispute.  The Parties agree that 
all discussions, negotiations and other information exchanged between the Parties during the foregoing 
escalation proceedings will be without prejudice to the legal position of a Party in any subsequent action, suit 
or proceeding. 

13.10 Complete Agreement.  This MSA and the SOW(s) contain the entire agreement between the 
Parties as to the matters covered herein and therein and replace and supersede any prior understandings or 
agreements, written or oral, between the Parties as to the subject matter of this MSA and the SOW(s).  Each 
SOW entered between the Parties is incorporated herein by reference, and the terms and conditions of this 
MSA will be deemed incorporated by reference into each such SOW.  No other agreements, representations, 
warranties or other matters, oral or written, purportedly agreed to or represented by or on behalf of either 
Party will be deemed to bind the Parties as to the subject matter hereof.  Except as otherwise provided in 
this MSA, the terms of this MSA may be amended only by a written agreement by both Parties. To the extent 
a conflict arises between the terms and conditions of this MSA and of any SOW, the terms and conditions of 
the SOW will govern and control. 

13.11 Counterparts.  This MSA may be executed in multiple counterparts, each of which when 
executed will be deemed to be an original but all of which taken together will constitute one single agreement.  
Delivery of an executed counterpart of a signature page of this MSA by e-mail or other means of electronic 
transmission will be effective as delivery of a manually executed original counterpart of the MSA. 

13.12 Severability.  Any provision of this MSA that is unenforceable in any jurisdiction will, as to 
such jurisdiction, be ineffective to the extent of such unenforceability (but will be enforced to the maximum 
extent permissible) without invalidating the remainder of this MSA, and any such unenforceability will not 
render such provision unenforceable in any other jurisdiction. 

13.13 Applicable Law.  This MSA will be construed pursuant to the laws of Pennsylvania without 
giving effect to its conflicts of laws provisions. 

13.14 Consent to Use of Electronic Records.  Where permitted under this MSA, the Parties agree 
that authorization and notice via e-mail will be acceptable.   

13.15 WAIVER OF JURY TRIAL.  EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS MSA IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT  ISSUES.  EACH  PARTY  ACCORDINGLY  HEREBY  IRREVOCABLY  AND  
UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY AS TO ANY 
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LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS MSA OR THE 
TRANSACTIONS  CONTEMPLATED  BY  THIS  MSA.  EACH  PARTY  ACKNOWLEDGES  THAT  (A)  
NEITHER THE OTHER PARTY NOR ANY OF ITS REPRESENTATIVES, AGENTS OR ATTORNEYS HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER PARTY WOULD NOT, IN THE 
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER; (B) IT HAS CONSIDERED 
AND  UNDERSTANDS  THE  IMPLICATIONS  OF  THIS  WAIVER;  (C)  IT  MAKES  THIS  WAIVER  
VOLUNTARILY; AND (D) IT HAS BEEN INDUCED TO ENTER INTO THIS MSA BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS OF THIS SECTION 13.15.  ANY PARTY MAY 
FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS MSA WITH ANY COURT AS WRITTEN 
EVIDENCE OF THE CONSENT OF THE PARTIES TO THE WAIVER OF THEIR RIGHT TO TRIAL BY 
JURY. 

13.16 Survival.  In addition to those other sections as are indicated to remain operative and in full 
force and effect regardless of any termination or expiration of this MSA, the agreements contained in Sections 
3.2 and 3.3, Articles 7, 11 and 12, and Sections 13.7, 13.9, 13.12, 13.13, 13.15 and 13.17 will remain 
operative and in full force and effect regardless of any termination or expiration of this MSA. 

13.17 No Third Party Beneficiaries.  There are no third party beneficiaries to this MSA, or any 
document, instrument or agreement executed or delivered in connection with or pursuant to either of the 
foregoing, and no Person other than the Parties may rely on this MSA.   

13.18 Headings.  Headings and section references are for convenience only and will not be 
deemed to constitute a part, or be used in the interpretation, of this MSA.   

13.19 Further Assurances.  Each Party agrees to take such actions and execute such documents 
as are reasonably requested by the other to effect the purposes of this MSA. 

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have caused their respective authorized representatives to 
sign this MSA effective as of the day and year first written above. 

SAINT-GOBAIN CORPORATION 
 

DBMP LLC 
 

 
 
By:       
Name: John J. Sweeney, III 
Title:     Treasurer 

 
 
By:       
Name: Vincent E. DiNenna, III 
Title:      Treasurer 
 

 
 
 
By:       
Name: Carol M. Gray 
Title:     Secretary  

 
 
 
By:       
Name: Michael T. Starczewski 
Title:  Secretary  
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Exhibit A 

Subsidiaries of Client Receiving Services under the MSA 

 

1. None 
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STATEMENT OF WORK 
 

Between 
 

SAINT-GOBAIN CORPORATION  
 
 

And 
 
 

DBMP LLC 
 
 
 

 

DATED:  OCTOBER 23, 2019 
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1) Background and Applicability 
1.1 This Statement of Work (“SOW”) represents a scope of services as of October 23, 2019 (the “Effective 
Date”) to be provided by and between Saint-Gobain Corporation, a Pennsylvania corporation (“SGC”) and DBMP 
LLC, a Texas limited liability company (“Client”).  SGC and Client (collectively sometimes referred to as the 
“Parties” and individually as a “Party”) agree to be bound by the terms and conditions of this SOW and the terms 
and conditions of that certain Master Services Agreement between the Parties dated as of October 23, 2019 (the 
“MSA”).  
 
1.2 The terms and conditions of the MSA will be deemed to be incorporated herein by reference for all 
purposes as if fully set forth herein.  To the extent of any conflict between the terms and conditions of the MSA 
and of this SOW, the terms and conditions of this SOW will govern and control. 
 
1.3 The scope of services to be provided by SGC to Client under this SOW are specifically described on 
Exhibit A attached hereto and incorporated herein by reference for all purposes. 
 
1.4  Client  appoints  Sean Knapp as its primary Service Manager for the services to be provided by SGC under 
this SOW.  SGC appoints Todd Schock as its primary Service Manager for the services to be provided by it for 
Client under this SOW (each a “Service Manager”).  Each Party may change its Service Manager in its sole 
discretion.  Each Party agrees to promptly notify the other Party of any changes in such Party’s Service Manager. 
 
1.5 The Parties agree that one or more of their respective Service Manager will meet, either in person or 
telephonically, at least quarterly during the Term to discuss the Parties’ respective performance under this SOW. 
 

2) Locations of the business 
2.1 Except as otherwise provided in Exhibit B, this SOW and all of the services, activities and performance 
commitments covered by it are applicable for all of the manufacturing locations, branches and the corporate 
office of Client located in Canada and the United States.  

 

3) IT ERP Systems  
3.1 The IT ERP systems to be used by SGC for purposes of supporting Client and providing the services 
under this SOW are owned, controlled and managed by the respective Party listed in Exhibit C.   
 

4) Term and Fees 
4.1 This SOW will be in effect for an initial term of 60 months from the Effective Date (the “ Initial Term”), and 
thereafter for successive one-year terms (each a “Renewal Term”), unless a Party gives notice of its intent not 
to renew and extend this SOW at least 180 days prior to the expiration of the then current Initial Term or Renewal 
Term (collectively, the “Term”) to the other Party.  
 
4.2  Client will pay monthly to the SGC one-twelfth of the annual fee as shown in Exhibit D, which may consist 
of a fixed and variable fee portion (the “Fee”).  The Parties may review and adjust the Fee payable under this 
Section 4.2 60 days prior to each calendar year.  
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5) Signatures 
5.1 This SOW, including the MSA, constitutes the entire agreement of the Parties regarding its subject matter 
and supersedes all prior or contemporaneous oral or written agreements with respect thereto.  This SOW may 
only be modified by a written document executed by duly authorized representatives of both Parties. 
 
The following individuals are authorized to represent Client and SGC, respectively, and to sign this SOW.   
 

No. Name and Designation Signatures 
1)  

 
 
Vincent E. DiNenna, III 
Treasurer 
DBMP LLC 

 
 
 
 
Date: October 23, 2019 

2)  
 
 
Michael T. Starczewski 
Secretary 
DBMP LLC 

 
 
 
 
Date: October 23, 2019 

3)  
 
 
John J. Sweeney, III 
Treasurer 
Saint-Gobain Corporation 

 
 
 
 
Date: October 23, 2019 

4)  
 
 
Carol M. Gray 
Secretary 
Saint-Gobain Corporation 

 
 
 
 
Date: October 23, 2019 
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EXHIBIT A – SERVICES PROVIDED   
 

FUNCTIONAL AREA DESCRIPTION OF SERVICES PROVIDED 
Office of Chief Operations Officer Provides the leadership and management services to ensure the 

company has the proper operational controls, administrative and 
reporting procedures, and systems in place to optimize business 
processes and operating efficiency focusing on quality, service and 
cost.   

Communications Services provided include managing both internal and external 
communication activities. Directs and oversees communication 
programs that effectively promote the Brand and reputation 
management, crisis communication, site communication, philanthropy 
and digital content.  

General Law and Corporate Governance Provides legal services to handle a range of legal issues, among them 
employment, policy, regulatory matters as well as overseeing work 
outsourced to attorneys at independent firms.  Other functional 
services provided include overseeing Business Practices and 
Compliance, Intellectual property, and Government relations. 

Financial and Tax Services Services provided include corporate income tax planning, management 
of corporate income tax compliance and reporting, management of 
federal and state corporate income tax audits, internal audit and 
business controls compliance.  Other functional services provided 
include cash management and Treasury services such as account 
maintenance of bank and investment/loan accounts, hedging of foreign 
currency, etc.   Also, includes services to ensure compliance with 
financial reporting requirements and external audits.   

Risk Management Services Provides risk management services, including but not limited to the 
procurement of insurance policies and surety bonds, claims 
management, property loss prevention, contract review, assessing 
operational risks while assuring controls are operating effectively and 
recommending preventive measures to eliminate or minimize loss 
exposures. 

Procurement Services Services provided include directing purchasing agents and buyers 
throughout the process of evaluating suppliers, conducting interviews 
with vendors, and performing competitive bids.  Other functional 
services include negotiating Regional supplier agreements, managing 
the Regional supplier relationship and vendor contracts. 

Human Resource Services  
 

Provide human resources services for a number of job duties related to 
organizational development, including developing strategic HR plans 
and policies, recruitment and staffing, compliance with employment 
law, performance management, and employee relations. 

Saint-Gobain Foundation 
 

Manage the SG Foundation including establishing the strategic 
objectives, developing and implementing policies, day-to-day 
operations management that includes recordkeeping and 
correspondence, verification of Foundation payment requests and 
disbursements as well as periodic mailings. 
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EXHIBIT B – Locations of the business that are exempt from this SOW. 
 

 None 
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EXHIBIT C – List of IT ERP Systems 
 
 

Enterprise Resource Planning (ERP) system to be provided by Client 
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EXHIBIT D – SERVICE FEE 
 

&ƵŶĐƚŝŽŶ D ĞƚŚ ŽĚŽůŽŐǇ й �Ž Ĩ�� ŽƐƚ � ŶŶƵĂů�&ĞĞ
KĨĨŝĐĞ�ŽĨ��ŚŝĞĨ�KƉĞƌĂƚŝŽŶƐ�KĨĨŝĐĞƌ ,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй ͲΨ��������������
�ŽŵŵƵŶŝĐĂƚŝŽŶƐ ,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй Ͳ����������������
'ĞŶĞƌĂů�>Ăǁ�ĂŶĚ��ŽƌƉŽƌĂƚĞ�'ŽǀĞƌŶĂŶĐĞ
ͲͲ'ĞŶĞƌĂů�>Ăǁ�ĂŶĚ�/ŶƚĞůůĞĐƚƵĂů�WƌŽƉĞƌƚǇ>ĞǀĞů�ŽĨ�ĞĨĨŽƌƚ Ϭ͘ϭй ϭϮ͕ϬϬϬ�����������
ͲͲ�ŽƌƉŽƌĂƚĞ�'ŽǀĞƌŶĂŶĐĞ ,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй Ͳ����������������
&ŝŶĂŶĐŝĂů�Θ�dĂǆ�^ĞƌǀŝĐĞƐ
ͲͲ�ŽƌƉŽƌĂƚĞ�ŝŶĐŽŵĞ�ƚĂǆ�ƉůĂŶŶŝŶŐ >ĞǀĞů�ŽĨ�ĞĨĨŽƌƚ Ϭ͘Ϯй ϯ͕ϬϬϬ�������������
ͲͲKƚŚĞƌ�&ŝŶĂŶĐŝĂů�^ĞƌǀŝĐĞƐ ,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй Ͳ����������������
ͲͲ�ĂŶŬ�ĨĞĞƐ �ĐƚƵĂů�ĐŽƐƚ Ϭ͘Ϭй Ͳ����������������
ZŝƐŬ�DĂŶĂŐĞŵĞŶƚ�^ĞƌǀŝĐĞƐ �ĂƐĞĚ�ŽŶ�ϯͲǇĞĂƌ�ĂǀĞƌĂŐĞ�ŽĨ�ŝŶƐ͘�ƉƌĞŵŝƵŵƐ Ϭ͘Ϯй Ϯ͕ϬϬϬ�������������
WƌŽĐƵƌĞŵĞŶƚ�^ĞƌǀŝĐĞƐ >ĞǀĞů�ŽĨ�ĞĨĨŽƌƚ Ϭ͘Ϭй Ͳ����������������
,ƵŵĂŶ�ZĞƐŽƵƌĐĞƐ ,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй Ͳ����������������
^'�&ŽƵŶĚĂƚŝŽŶ WůĂŶƚ�ƐƉĞĐŝĨŝĐ�Θ�,ĞĂĚĐŽƵŶƚ�ĂŶĚ�ƐĂůĞƐ Ϭ͘Ϭй Ͳ����������������
dŽƚĂů ϭϳ͕ϬϬϬΨ���������  
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EXHIBIT K 
 

Shared Services Affiliate/DBMP Services Agreement 
 

See attached.
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MASTER SERVICES AGREEMENT  

 

BETWEEN 

 

SAINT-GOBAIN SHARED SERVICES CORPORATION 

 

AND 

 

DBMP LLC  

 

DATED:  OCTOBER 23, 2019 
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MASTER SERVICES AGREEMENT 

This Master Services Agreement (this “MSA”) is made by and between Saint-Gobain Shared 
Services Corporation, a Delaware corporation with principal offices located at 20 Moores Road, Malvern, 
Pennsylvania 19355 (“Provider”), and DBMP LLC, a Texas limited liability company with principal offices 
located at 20 Moores Road, Malvern, Pennsylvania 19355 (“Client”), as of October 23, 2019 (the “Effective 
Date”).  In this MSA, Provider and Client are referred to collectively as the “Parties” and individually as a 
“Party”. 

Recitals 

Whereas, Client seeks to engage a third-party vendor to provide certain services to Client and to 
certain of its Subsidiaries (as defined below); and 

Whereas, Provider is ready, willing and able to provide such services to Client and certain of its 
Subsidiaries (each such Subsidiary being a “Client Subsidiary” and all such Subsidiaries collectively being 
the “Client Subsidiaries”) on the terms and conditions set forth below. 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth herein, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties hereby agree as follows: 

ARTICLE 1 - Incorporation of Recitals and Definitions 

1.1 Incorporation of Recitals.  Each of the foregoing Recitals is (a) true, correct and relied upon 
by the Parties in deciding to enter into this MSA and (b) incorporated herein by reference. 

1.2 Definitions.  For purposes of this MSA, the terms identified below will have the meanings 
ascribed to them in this Section 1.2, and the other capitalized terms used in this MSA will be defined in the 
context in which they are used: 

(a) “Affiliate” means as to a Person, any other Person that directly or indirectly 
controls, or is controlled by, or is under common control with, the specified Person.  For purposes of 
the preceding sentence, “Control” of a Person will mean the possession, directly or indirectly, of the 
power to direct or cause the direction of the management or policies of such Person, or direct or 
indirect ownership (beneficially or of record) of, or direct or indirect power to vote, five percent or 
more of the outstanding shares of any class of capital stock of such Person (or in the case of a 
Person that is not a corporation, five percent or more of any class of equity interest). 

(b) “MSA”  means  this  document  as  well  as  the  Statement(s)  of  Work  entered  
hereunder, each of which is incorporated herein by reference (and the exhibits and schedules hereto 
and thereto), each as amended, modified or restated hereafter.  

(c) “Person” means an individual, partnership, corporation, limited liability company, 
division or business unit of a corporation, trust, unincorporated organization, federal, state, local or 
foreign government or any department or agency thereof and any other entity.   

DBMP-BR_0002094

Case 21-03023    Doc 1-5    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 5
Page 120 of 151



 

 
MASTER SERVICES AGREEMENT – Page 2 
NAI-1509226691v2  

(d) “Service” or “Services” means those services described on a SOW (and its 
schedules, which may be added thereto from time to time with the mutual agreement of the Parties 
but without amendment to this MSA), as same may be amended, modified, supplemented or restated 
from time to time. 

(e) “Subsidiary” means, as to any Person, each (i)  corporation, partnership, joint 
venture, limited liability company or other legal entity of which such Person owns, either directly or 
indirectly, more than 50 percent of the stock or other equity interests of which the holders are 
generally entitled to vote for the election of the board of directors or similar governing body of such 
corporation, partnership, joint venture, limited liability company or other legal entity, (ii)  partnership 
in which such Person or another Subsidiary of such Person is the general or managing partner, and 
(iii)  limited liability company in which such Person or another Subsidiary of such Person is the 
managing member.   

ARTICLE 2 - Scope of Services 

2.1 Scope of Services.  Provider agrees to provide the Services described in each Statement of 
Work entered between the Parties (each a “SOW”).  Client may obtain Services on behalf of itself and those 
Client Subsidiaries listed on Exhibit A to this MSA.  If a Client Subsidiary receives Services under this MSA, 
Client will be responsible to Provider for (a) ensuring the performance by Client Subsidiary of all obligations 
imposed upon Client hereunder and (b) the payment of the Fees and all other amounts due under Article 3 
relating to such Services.  Provider reserves the right, consistent with and subject to the other provisions of 
this MSA, to determine the method, manner and means by which to perform the Services.  Each SOW will 
specifically incorporate by reference and be subject to the terms and conditions of this MSA. 

2.2 Commencement Date.  Provider will provide the Services described in a SOW to Client 
beginning on the date indicated in such SOW. 

2.3 Related Responsibilities.   In connection with the receipt and use of the Services, Client will 
comply with the bona fide work processes, policies and procedures reasonably implemented by Provider 
and/or its Subcontractors, as applicable, of which Client has been advised in writing reasonably in advance 
of the time when such compliance is required (“Provider Policies”).  Client acknowledges that Provider, to 
perform the Services and carry out its other responsibilities under this MSA, is dependent upon (a) Client and 
other Persons for the performance of tasks and the provision of critical information, (b) timely decisions and 
approvals by Client and other Persons and (c) Client’s compliance with the Provider Policies (collectively, the 
“Related Responsibilities”).  Provider’s duties and obligations under this MSA may be delayed a day for 
each day of delay caused by Client failing to accurately and timely perform, or cause to be performed, the 
Related Responsibilities.  Client will be responsible for additional fees and expenses incurred by Provider 
due to any delays resulting from Client’s failure to accurately and timely perform the Related Responsibilities, 
and Provider will be responsible for additional fees and expenses incurred by Client due to any delays 
resulting from Provider’s failure to accurately and timely perform the Services.   

2.4 Duty to Cooperate.  The performance of the obligations by each of the Parties depends on 
the proper performance by the other Party of its own obligations.  The Services provided by Provider are of 
a technical nature and require active collaboration and regular direct communications between the Parties. 
The Parties agree to share major goals and objectives as to the Services and strive for continuous 
improvement.  Each of the Parties shall immediately inform the other Party of any changes that may have an 
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impact on the performance of this MSA, including, but not limited to, changes in organization (including 
through or as a result of acquisitions, divestitures or restructurings) or personnel, modifications of internal 
procedures or updating of information systems.  

2.5 Retained Functions.  Client retains responsibility for the oversight of the functions that 
Provider is not performing and that are not within the scope of the Services. 

2.6 Approval of Services.  Client will be deemed to accept all Services performed by Provider 
hereunder unless Client provides written notice to Provider specifically identifying its basis for not accepting 
any of the Services within 90 days after Provider provided such Services.  

2.7 Use of Services.  Client will be solely responsible for its use of the Services.  Client will not 
resell, lease or assign any Services to any Person other than in connection with the conduct of Client’s 
business in the ordinary course.   

ARTICLE 3 - Price and Payment 

3.1 Price for Services.  Provider will charge fees for the Services provided to Client as set forth 
in the SOW relating to those Services (including any change thereto as provided therein, the “Fees”).   
Provider will be exclusively liable for and will pay the usual and customary expenses incurred by Provider in 
providing the Services, including the charges, costs and expenses of its Subcontractors, in the usual course 
of its business.  Notwithstanding the preceding sentence, Provider will separately invoice Client for any 
extraordinary expenses (in the reasonable opinion of Provider) incurred in performing the Services for or on 
behalf of Client.  Provider will invoice Client directly for all Fees and other amounts due for the Services 
regardless of whether provided to Client or a Client Subsidiary. 

3.2 Payments.  Client agrees to pay the Fees on a monthly basis.  Client will pay monthly 
invoices for the Fees and, if Provider incurs and separately invoices Client for any extraordinary expense as 
provided in Section 3.1, any invoices for extraordinary expenses in the ordinary course of Client’s business, 
but in no event more than 60 days following receipt. 

3.3 Taxes.  Client will pay to Provider all applicable sales tax, value-added tax, goods and 
services and withholding tax payable on the Fees. Except as provided in the prior sentence, each Party will 
be responsible for (a) taxes based on its own net income, (b) employment taxes on its own employees and 
(c) all other taxes incurred by it, including, without limitation, taxes on property it owns or leases. 

ARTICLE 4 - Changes in Scope of Work 

4.1 Approval Required.  A Party may add additional services or change the scope of Services, 
including due to any emergency or safety situation or changes in applicable law, with not less than 10 days 
prior written notice to, and written approval from, the other Party.  If any additional services or a change in 
the scope of Services requested or recommended by a Party would, in Provider’s reasonable opinion, 
materially change the cost to Provider to provide Services, Provider will provide a written quote to Client for, 
as applicable, the additional services or the change in scope of Services, including any necessary adjustment 
to the Fees.  Only upon mutual agreement of the Parties will the additional Service or change in scope and 
any corresponding adjustment in the Fees become effective, with the adjusted Fees to be payable as 
provided in Section 3.2.  The Parties agree to amend, supplement or modify the applicable SOW to 
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incorporate any additional Services or change in scope of Services and any adjustment in the Fees as 
provided in this Section 4.1.  

ARTICLE 5 - Independent Contractor 

5.1 Independent Contractor.  Provider is an independent contractor and, except as specifically 
set forth in a SOW, neither Provider nor its Subcontractors is, or will be deemed to be, an agent of Client.  
Provider is contracting to provide Services to Client and reserves the right, consistent with and subject to 
other provisions of this MSA, to determine the method, manner and means by which to perform the Services.  
Except as specifically provided in an SOW, neither Party is authorized to bind the other Party to any contract, 
promise, representation or agreement, and any attempt to do so is void.  Neither Party will obligate or commit 
the other Party, without its prior written approval, to any third party services except in connection with the 
Services. 

ARTICLE 6 - Personnel 

6.1 Personnel.  Provider reserves the right to determine which of its personnel will be assigned 
to perform the Services, and may remove and replace such personnel at any time in its sole discretion.  The 
personnel of Provider who perform the Services will be under the direction, control and supervision of 
Provider.  Client agrees that Provider is not required to dedicate any of its employees to work exclusively 
pursuant to this MSA.   

6.2 Skills.  Provider will provide staff to perform the Services who are competent, trained, 
qualified and available to perform the Services described, and will ensure that any personnel employed by a 
Subcontractor engaged to perform any of the Services will also be competent, trained, qualified and available 
to perform such Services. 

6.3 Subcontractors.  Provider reserves the right to subcontract the performance of any of its 
obligations under this MSA to any of its Affiliates and, with the prior written consent of Client, any third-party 
provider of similar services (in either case, each a “Subcontractor”) regardless of whether the Subcontractor 
provides such services to Provider.  Provider will be the sole point of contact regarding the Services, including 
as to payment.  Neither Party will be relieved of any of its obligations under this MSA because of the provision 
of Services by a Subcontractor.  Provider will be responsible for any breach of this MSA by a Subcontractor 
as if Provider had committed such breach.  

6.4 Work for Others.  Provider and its Subcontractors may provide services similar to the 
Services for itself and for other Persons.  No provision in this MSA will preclude Provider or its Subcontractors 
from providing services competitive with or similar to the Services for itself or others. 

6.5 Compliance with Policies.  In providing the Services, Provider will, and will cause each of its 
Subcontractors to, comply with the work processes, policies and procedures of Client, including those policies 
of Client concerning health, safety and security, when at the facilities of Client or given access to any 
computer hardware, software, database or network environment or other systems of Client so long as Client 
has given prior written notice of such work processes, policies and procedures to Provider. 

6.6 Third-Party Consents. 
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(a) Provider will use, and will cause its Subcontractors to use, commercially reasonable 
efforts to obtain any contract, license (including a modification to, extension or renewal of, or 
replacement for an existing license), consent or waiver under its own contracts with any Person that 
pertain to any software, equipment, systems or other materials or associated services required in 
connection with performance of the Services (each, a “Required Consent”). Except as provided in 
the following sentence, commercially reasonable efforts will not include the payment of any Consent 
Fee exceeding an Approved Amount.  To the extent Client provides its prior written consent to the 
payment of any fee, expense or other consideration, Client will be responsible for paying (or 
reimbursing Provider for) such fee, expense or other consideration required to be paid to a third-
party to obtain any Required Consent (a “Consent Fee”).  For the avoidance of doubt, Client will 
only be responsible for the amount of a Consent Fee for which it has provided its prior written consent 
(the “Approved Amount”) and will not be responsible for any Consent Fee to the extent it exceeds 
the Approved Amount. 

(b) If, despite using commercially reasonable efforts, Provider or, if applicable, its 
Subcontractor is unable to obtain a Required Consent, the Parties will work together in good faith to 
develop a mutually acceptable alternative arrangement that is sufficient to enable Provider to 
provide, and Client to receive, the Services without such Required Consent.  Client will bear all 
reasonable and documented out-of-pocket expenses of such alternative arrangement for which it 
has provided its prior written consent.  If the Parties cannot agree on an alternative arrangement, 
either Party may terminate the affected Services, in which case the Fees will be equitably adjusted 
to account for such terminated Services.  Provider will have no obligation (and no liability for failing) 
to provide (or cause the provision of), and Client will have no Liability in respect of, a Service for 
which a Required Consent has not been obtained, unless and until such Required Consent is 
obtained. 

(c) Client acknowledges that any Services provided through or involving third parties or 
using third-party intellectual property or systems or facilities are subject to the terms and conditions 
of any applicable contracts between Provider or its Subcontractors, as applicable, and such third 
parties, as well as compliance with applicable law.  Client will comply with the terms and conditions 
of any such applicable contracts (to the extent that such terms and conditions are disclosed in writing 
by Provider to Client reasonably in advance) and with applicable law in connection with its receipt of 
the Services.  Provider will, and will cause its Subcontractors to, provide Client reasonable access 
to such terms and conditions, subject to any confidentiality obligations under the applicable contract. 

6.7 Security Level; Additional Security Measures.  Provider may periodically implement such 
new or modified physical or information security measures relating to the Services as Provider reasonably 
deems necessary or appropriate, including measures that may (a) affect the manner in which the Services 
are provided or (b) address new security-related issues, including compliance with applicable laws related to 
security and issues in connection with new technologies or threats.  Client will provide commercially 
reasonable assistance as requested by Provider in connection with such security measures.  Client agrees 
to pay increased Fees that may be required to equitably compensate Provider for any additional reasonable 
and documented out-of-pocket costs it incurs to the extent the costs are attributable to such security 
measures and such measures are implemented generally by Provider without discrimination against Client.  
Notwithstanding the foregoing, any new or modified security measures contemplated by this Section 6.7 will 
not individually or in the aggregate degrade or impair the use of the applicable Services by Client in any 
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material  respect  except  as  to  security  measures  adopted  by  Provider  across  its  businesses  without  
discrimination against Client. 

6.8 Access to Systems.  Each Party will provide the other Party with user access information 
and reporting tools to facilitate the review of user access and the segregation of duties for the processes 
assigned to the other Party under this MSA and each SOW.  Each Party will cause its personnel who have 
access to any computer hardware, software, database or network environment or other systems of the other 
Party or third parties (“Systems”) to limit their access to those portions of the Systems for which they are 
authorized in connection with their provision or receipt or use of the Services.  Client will (a) limit access to 
the Systems of or provided by or through Provider to those personnel who have a need to use the Services 
and the applicable Systems, (b) upon Provider’s written request, provide a written list of the names of all of 
the personnel who have been granted such access to Provider, and (c) comply with Provider’s then-current 
bona-fide  information  security  rules  and  procedures  implemented  generally  across  all  of  Provider’s  
businesses  without  discrimination  against  Client  and  provided  in  advance  in  writing  to  Client  (“IS 
Procedures”).  Provider will (a) limit access to  the Systems of or provided by or through Client to those 
personnel who provide the Services, (b) upon Client’s written request, provide a written list of the names of 
all of its personnel who have been granted such access to Client, and (c) comply with Client’s then-current 
bona-fide information security rules and procedures implemented generally across all of Client’s businesses 
without discrimination against Provider or its Subcontractors and provided in advance in writing to Provider 
(also “IS Procedures”).   All user identification numbers and passwords for access to the Systems disclosed 
by a Party to the other Party will be deemed to be, and will be treated as, Confidential Information of the 
disclosing Party.   

6.9 Right to Deny Access.   

(a) If Provider reasonably determines that any (a) personnel of Client has sought to 
violate or circumvent, or has violated or circumvented, applicable law or Provider’s IS Procedures in 
connection with access to any of Provider’s Systems, (b) unauthorized personnel of Client has 
accessed any of Provider’s Systems or (c) personnel of Client has engaged in activities that may 
lead to the unauthorized access, use, destruction, alteration or loss of data or information on any of 
Provider’s Systems, then Provider may immediately suspend, deny or terminate access to any of its 
Systems by any such personnel and will as promptly as practicable notify Client in writing of the 
name(s) of such personnel and the circumstances surrounding such occurrence.   

(b) If Client reasonably determines that any (a) personnel of Provider has sought to 
violate or circumvent, or has violated or circumvented, applicable law or Client’s IS Procedures in 
connection with access to any of Client’s Systems, (b) unauthorized personnel of Provider has 
accessed any of Client’s Systems or (c) personnel of Provider has engaged in activities that may 
lead to the unauthorized access, use, destruction, alteration or loss of data or information on any of 
Client’s Systems, then Client may immediately suspend, deny or terminate access to any of its 
Systems by any such personnel and will as promptly as practicable notify Provider in writing of the 
name(s) of such personnel and the circumstances surrounding such occurrence. 

(c) The Parties will cooperate with each other in good faith to resolve any concerns 
giving rise to any such suspension, denial or termination of access pursuant to Section 6.9(a) and 
Section 6.9(b) and, if such concerns are resolved to the Parties’ reasonable satisfaction, the Party 
suspending, denying or terminating access to any Systems will promptly restore such access. 
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6.10 Notifications.  The Parties will (a) cooperate with each other in investigating any apparent or 
suspected unauthorized access to any Systems or use of data and information within any Systems, by 
personnel of the other Party and (b) so that the Party can timely revoke access, notify the other Party promptly 
in writing (i) if a Party revokes the access of any of its own personnel to its own systems or software or any 
data stored therein, where such personnel also has access to any Systems of the other Party and (ii) when 
any personnel no longer has a need to access any Systems or is no longer employed or engaged by such 
Party. 

6.11 Operational Communications.  Daily operational communications will take place directly 
between employees of the Parties authorized to provide information requested by the other Party in 
connection with the performance of its obligations under this MSA.  Each Party will use reasonable 
commercial efforts to ensure that changes (temporary, definitive or other) of these employees do not affect 
the performance of this MSA.     

ARTICLE 7 - Data 

7.1 Data Accuracy.  Neither Party will be liable for any reasonable error caused by inaccurate 
information provided to it by the other Party or the directors, officers, employees or agents of the other Party.   

7.2 Ownership and Use of Client Data.  Client’s data files, and the data contained in the files, 
are and at all times will remain Client Confidential Information, subject to Article 11 below, and will be returned 
to Client within a reasonable time after the expiration or other termination of this MSA, or on such earlier date 
that Client requests the return of any particular data files and data or the same are no longer required by 
Provider to render Services.  Neither Provider nor any of the Provider Parties (defined below) will, without 
Client’s prior written consent, (i) use Client data for any purpose other than to render Services to Client under 
this MSA or (ii) disclose, sell, assign, lease, loan, transfer or otherwise dispose of, encumber or exploit Client 
data in whole or in part. 

7.3 Ownership of Hardware and Software.  Each Party acknowledges that it will acquire no right, 
title or interest (including any license rights or rights of use) in any hardware or software, and any licenses 
therefor, which are owned by the other Party as a result of this MSA.  Notwithstanding the preceding 
sentence, solely to the extent required to provide or receive Services pursuant to this MSA, each Party grants 
the other Party a limited, non-exclusive, non-assignable, fully paid-up license to use, during the Term, all 
work processes, know-how and software made available by the granting Party to the other Party hereunder 
and owned or otherwise licensable by the granting Party. 

7.4 Exclusive Property of Provider.  All records, data, files, input materials and other information 
to extent computed by Provider for the benefit of Client and which relate to the provision of the Services are 
the sole and exclusive property of Provider.  Notwithstanding the preceding sentence, upon termination or 
expiration of the MSA, or upon request by Client, Provider will grant a license to Client or to a substitute 
provider of the Services designated by Client to utilize such records, data, files, input materials and other 
information during Client’s transition for a period not to exceed six months after the date of such termination, 
expiration or request, as applicable.   

7.5 No Implied Licenses or Ownership Rights in Intellectual Property.  Except as expressly 
specified in this MSA, nothing in this MSA will be deemed to grant to any Party, by implication, estoppel or 
otherwise, license rights, ownership rights or any other intellectual property rights in any technology, 
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inventions, work processes, hardware, software or any other tangible or intangible assets owned, controlled 
or licensed by the other Party or its Affiliates. 

7.6 System Security and Data Recovery.  Provider will follow generally accepted commercial 
data processing practices (a) as to Client’s Systems and data for which Provider is responsible pursuant to 
this MSA, (b) to reasonably safeguard such Systems and data from loss and damage, and (c) to reasonably 
provide for the restoration of normal System performance in the event of a loss or impairment of its data 
processing capability.  Such practices include making regular copies (“back ups”) of such Systems and data 
and maintaining a complete, current computer tape of all such systems and data. Client will follow generally 
accepted commercial data processing practices (a) as to Provider’s Systems and data for which Client has 
access pursuant to this MSA and (b) to reasonably safeguard such Systems and data from loss and damage.   

7.7 Data Protection. Provider will use the personal data provided to it by Client, and Client will 
use any personal data provided to it by Provider, solely to perform its obligations under this MSA. Each Party 
will (a) establish and maintain adequate procedures to ensure the security and the confidentiality of the 
personal data provided to it by the other Party and, in particular, to prevent this data from being altered or 
destroyed and to prevent access by unauthorized third parties, (b) comply with all applicable laws and 
regulations concerning the protection of personal data and (c) carry out all actions necessary to comply with 
the Compagnie de Saint-Gobain Group Policy on Personal Data. 

ARTICLE 8 - Warranties, Remedies, Limitation of Liability 

8.1 Performance Warranty. 

(a) Provider represents and warrants that it will perform the Services in a good, 
workmanlike and timely manner consistent with reasonable commercial standards for such Services 
and in compliance with applicable law. 

(b) Provider will, within a reasonable timeframe, re-perform any Service that does not 
comply with the warranty set forth in Subsection 8.1(a) so long as Client brings such failure to comply 
to the attention of Provider within 90 days following the initial performance of such Service or, if later, 
within 30 days after such failure is discovered (or reasonably should have been discovered) by 
Provider. 

(c) Except  as  to  any  loss,  cause  of  action,  cost,  liability  or  expense  (including  
reasonable attorneys’ fees and expenses and costs of court) arising out of or related to Section 12.1 
(relating to third party claims against Client), Provider’s total and sole liability to Client for any claim 
or other matter related to this MSA and Provider’s performance thereunder, whether arising in 
contract, tort, negligence, strict liability or by statute or otherwise, will be the payment of direct 
damages; provided, however, that the total amount of direct damages will not exceed an amount 
equal to the Fees payable by Client to Provider for the Services giving rise to the liability for a one 
year period under the applicable SOW (the “Damages Cap”).  

8.2 Exclusion of Incidental, Consequential and Punitive Damages.  In no event will a Party be 
liable to the other Party for any incidental, consequential, indirect, special, exemplary or punitive damages, 
losses or expenses, even if such Party has been advised of the possibility of such damages. 
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8.3 Disclaimer.   EXCEPT  FOR  THE  WARRANTIES  DESCRIBED  IN  THIS  ARTICLE  8,  
PROVIDER DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, 
INCLUDING,  WITHOUT  LIMITATION,  WARRANTIES  OF  MERCHANTABILITY,  DURABILITY  OR  
FITNESS  FOR  A  PARTICULAR  PURPOSE,  AND  ALL  SUCH  WARRANTIES,  CONDITIONS,  
UNDERTAKINGS AND TERMS, ARE HEREBY EXPRESSLY DISCLAIMED AND EXCLUDED. 

ARTICLE 9 - Audits 

9.1 Audit Rights. 

(a) Client may annually notify and identify to Provider those employees and agents of 
Client and its auditors, whether internal or external, who are to have access rights to the locations 
where Provider performs the Services.  Such Persons will (i) if requested by Provider, sign a 
confidentiality agreement in a form agreeable to Provider, and (ii) have reasonable access during 
Provider’s usual business hours, upon reasonable advance notice to Provider, to all computer 
software, equipment and systems with which work is being performed under this MSA for the sole 
purpose of performing all necessary steps in connection with an audit. 

(b) Provider will assist such auditors in the application of test programs against files, 
and test files against programs, which Provider maintains to perform the Services should such 
auditors reasonably so request same.  Provider will also permit (upon the terms and conditions set 
forth  in  Subsection  9.1(a))  reasonable  access  to  any  premises  in  which  Client  data  is  being  
processed or stored by Provider and will perform all the services described above reasonably 
requested (i) in connection with any examination of Client data as is required or (ii) by any authority 
with jurisdiction over Client’s business. 

ARTICLE 10 - Term and Termination 

10.1 Term.  This term of this MSA will commence on the Effective Date and continue until the fifth 
anniversary of such date unless terminated earlier or extended pursuant to the provisions of this Article (the 
“Initial Term”). 

10.2 Term Extension.  Beginning on the fifth anniversary of the Effective Date, and on each 
anniversary of the Effective Date thereafter, this MSA will automatically extend for an additional one year 
period (each an “Additional Term” and, collectively with the Initial Term, the “Term”) unless a Party notifies 
the other Party in writing at least 180 days before such anniversary, or any subsequent anniversary, of its 
desire not to extend the MSA.  Prior to each Additional Term, the Parties will mutually agree upon the 
applicable Fees and charges and other terms for continuing the Services and any other modifications and 
amendments to this MSA, all of which will be agreed upon in writing prior to the beginning of the Additional 
Term.  Notwithstanding the provisions of this Section 10.2, any changes to the Fees and any other terms for 
the Services will be determined pursuant to Article 4 of this MSA unless otherwise mutually agreed in writing 
by the Parties. 

10.3 Termination for Cause; Remedies. 

(a) If Provider materially defaults in the performance of, or materially breaches, any 
obligation under this MSA or any SOW, including a breach of the warranties described herein, and 
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does not correct or substantially cure the default or breach within 90 days following receipt of written 
notice from Client identifying, and demanding that Provider cure, the default or breach, Client may 
exercise any or all of the following remedies: 

(i) terminate those certain Functions listed on the SOW as to which Provider 
has defaulted or materially breached its obligation hereunder; 

(ii) terminate the applicable SOW in its entirety;  

(iii) terminate all SOWs and this MSA; and 

(iv) recover  its  direct  damages  from  Provider,  subject  to  Section  8.1(c),  
including the Damages Cap, and Section 8.2. 

(b) If Client (i) fails to pay any amount owing hereunder when due or (ii) materially 
defaults in the performance of or materially breaches any other obligation under this MSA or  any 
SOW, and does not correct or substantially cure such default or breach within 90 days following 
receipt by Client of written notice from Provider identifying the default or breach, Provider may 
exercise any or all of the following remedies: 

(i) terminate the applicable SOW; 

(ii) terminate this MSA in its entirety; 

(iii) declare immediately due and payable all sums for which Client is liable 
under this MSA and any SOW; 

(iv) recover from Client any fees paid in advance for third-party services to be 
performed hereunder for Client’s benefit but not performed; and  

(v) exercise any and all other remedies available at law or equity, subject to 
Section 8.2. 

10.4 Automatic Termination Upon Divestiture.  This MSA will automatically terminate, without 
notice and without action by any Party, in the event that the Parties are no longer Affiliates of one another. 

10.5 Transition Services After Termination.  If a Party terminates this MSA for any reason, or if 
this MSA expires by its own terms, then Provider, upon payment by Client for all Services rendered and 
expenses incurred through such date of termination or expiration, will: 

(a) As directed by Client, promptly return, retain and/or destroy all Client books, records, 
materials, files, data, databases, software, documentation, and other information at Client’s expense.   

(b) Commencing 90 days prior to the expiration of the Term, or on such earlier date as 
Client may request, or commencing upon any notice of termination pursuant to this Article 10 
(including notice based upon breach or default by Client pursuant to Section 10.3 above), and 
continuing through the effective date of expiration or termination, as applicable, of this MSA, Provider 
will provide to Client or to Client’s designee, all reasonable assistance and cooperation requested by 
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Client to allow Services to continue without interruption or adverse effect and to facilitate the orderly 
transfer of Services to Client or its designee.  This assistance will include, without limitation: 

(i) Performing  required  data  conversion  services  to  provide  Client  or  its  
designee a neutral, non-database specific file which will allow the ability to work with the 
data on a computer and providing consulting assistance as needed to Client or its designee 
to fully convert the data to another computer system; and 

(ii) The use of commercially reasonable efforts by Provider to facilitate the use 
by Client or its designee, pursuant to reasonable terms and conditions, of any third party 
services then utilized by Provider to perform this MSA.  Without interfering with Client’s 
access to such services, Provider will be entitled to utilize any such third party services in 
connection with the performance of services for any other Provider customer. 

10.6 Effect of Termination or Expiration.  Any obligation, responsibility, liability, representation or 
covenant stated elsewhere herein to survive termination or expiration of this MSA will also survive termination 
or cancellation pursuant to this Article. 

ARTICLE 11 - Confidential Obligations 

11.1 Client Confidential Information.  Provider’s performance of the Services will cause Provider 
to receive or gain access to information that is confidential and privileged as to Client (“Client Confidential 
Information”).  Client hereby designates as Client Confidential Information any information, topic or subject 
which (a) Provider knows or reasonably should know that Client regards as confidential, proprietary, 
privileged or secret, or (b) Client designates in writing to Provider as confidential, proprietary, privileged, or 
secret at the time of disclosure or within 15 days thereafter. 

11.2 Provider’s  Confidentiality  Obligations.   Provider  will  maintain,  and  will  cause  its  
Subcontractors to maintain, the confidentiality of Client Confidential Information in the same manner that 
Provider protects the confidentiality of its own proprietary and confidential information of like kind, but in no 
event will Provider exercise less than reasonable care in protecting such Client Confidential Information.  
Provider will not, and will cause its Subcontractors not to, (a) Client Confidential Information for any purpose 
other than in connection with the Services or (b) disclose, sell, assign, loan, lease, transfer or otherwise 
dispose of, encumber or commercially exploit Client Confidential Information without the prior written consent 
of Client.  Provider will limit, and will cause its Subcontractors to limit, access to Client Confidential Information 
(or any portion thereof) to those employees who need to know such information in order to perform this MSA.  
Upon request, Provider will return or certify to the destruction, and will cause its Subcontractors to return or 
certify to the destruction, of Client Confidential Information (including all copies thereof).  

11.3 Exceptions to Provider’s Confidentiality Obligations.  Section 11.2 above will not prohibit or 
limit the use of ideas, concepts, know-how, techniques or methodologies by Provider or its Subcontractors 
to the extent: (i) known by Provider or a Subcontractor prior to initial disclosure by Client; (ii) independently 
developed by Provider or a Subcontractor without use of or reference to Client Confidential Information; 
(iii) acquired by Provider or a Subcontractor by proper means from a third party not bound by a similar duty 
of confidentiality to Client; or (iv) which is or becomes publicly available or generally known in the industry 
through no breach by Provider or any Subcontractor of this MSA. 
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11.4 Provider Confidential Information.  In the course of performing this MSA, Client may receive 
or be given access to information which is confidential and privileged as to Provider (“Provider Confidential 
Information”).  Provider hereby designates as Provider Confidential Information any information, topic or 
subject which (a) Client knows or reasonably should know that Provider regards as confidential, proprietary, 
privileged or secret, or (b) Provider designates in writing to Client as confidential, proprietary, privileged, or 
secret at the time of disclosure or within 15 days thereafter. 

11.5 Client’s  Confidentiality  Obligations.   Client  will  maintain  the  confidentiality  of  Provider  
Confidential Information in the same manner that Client protects the confidentiality of its own proprietary and 
confidential information of like kind, but in no event will Client exercise less than reasonable care in protecting 
such Provider Confidential Information.  Client will not (a) use Provider Confidential Information for any other 
purpose other than in connection with performing this MSA or (b) disclose, sell, assign, loan, lease, transfer 
or otherwise dispose of, encumber or commercially exploit Provider Confidential Information without this prior 
written consent of Provider.  Client will limit access to Provider Confidential Information to those of its 
employees who need to know such information in order to perform this MSA.  Upon request, Client will return 
or certify to the destruction of Provider Confidential Information (including all copies thereof). 

11.6 Exceptions to the Obligations of Client.  Section 11.5 above will not prohibit or limit Client’s 
use of ideas, concepts, know-how, techniques or methodologies: (i) known by Client prior to initial disclosure 
to  Provider;  (ii)  independently  developed  by  Client  without  use  of  Provider  Confidential  Information;  
(iii) acquired by Client by proper means from a third party not bound by a similar duty of confidentiality to 
Provider; or (iv) which is or becomes publicly available or generally known in the industry through no breach 
by Client of this MSA. 

11.7 Subpoenas and Processes.  If a Party (or as to Provider, a Subcontractor) receives a 
subpoena or other validly issued administrative or judicial process demanding confidential information of the 
other Party, it will promptly, but in any case within five business days, notify the other Party of such receipt 
and tender to it the defense of such demand.  The Party receiving the subpoena will thereafter be entitled to 
comply with such subpoena or other process to the extent required by law. 

ARTICLE 12 - Indemnity for Third Party Claims 

12.1 Provider’s Indemnity for Third Party Claims.  In addition to and not in limitation of other 
indemnities given by Provider herein, Provider will defend, indemnify and hold harmless Client and its 
respective directors, officers, employees and agents (collectively, the “Client Parties”) from and against any 
claims, damages, demands, loss, or expenses (including counsel fees and expenses and court costs) 
asserted by any third party against Client Parties arising out of, related to or in connection with (a) the 
Services and (b) personal injury, including death, or damage to real or tangible personal property caused by 
the negligence or intentional misconduct of, or violation of applicable law by, Provider, its directors, officers, 
employees, Subcontractors or agents (collectively, the “Provider Parties”) while performing this MSA. 

12.2 Client’s Indemnity for Third Party Claims.  Client will defend, indemnify and hold harmless 
Provider Parties from and against any claims, damages, demands, loss, or expenses (including counsel fees, 
expenses and court costs) asserted by any third party against Provider Parties arising out of, related to or in 
connection with, personal injury, including death, or damage to real or tangible personal property to the extent 
caused by the negligence or intentional misconduct of, or violation of applicable law by, any of Client Parties 
while performing this MSA. 
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12.3 Indemnification Procedure.  If any third party makes any claim or commences any arbitration 
proceeding or suit against any of Client Parties or Provider Parties (as the case may be, the “Indemnified 
Party”) for which such Indemnified Party intends to make a claim for indemnification against the other Party 
to this MSA (as the case may be, the “Indemnifying Party”), the Indemnified Party will give the Indemnifying 
Party timely notice, information and opportunity to control the defense and settlement of such claim.  Provided 
that the Indemnifying Party acts promptly to defend or settle the claim, it will not be liable for any settlement 
of any such claim effected by the Indemnified Party without its prior written consent.  If settled with such prior 
written consent or if there is a final judgment or other decision for the claimant, the Indemnifying Party will 
indemnify the Indemnified Party from and against any loss or liability by reason of such settlement, judgment 
or decision.  The Indemnified Party will not be required to perform any settlement unless it consents in writing 
to such settlement. 

12.4 Effect of Insurance.  The amount that an Indemnifying Party is required to pay to an 
Indemnified Party will be reduced (including, without limitation, retroactively) by any insurance proceeds 
(other than those from self-insurance) and other amounts actually recovered by or on behalf of such 
Indemnified Party in reduction of the related claim.  If an Indemnified Party receives a payment required by 
this MSA from an Indemnifying Party in connection with such claim and subsequently receives insurance 
proceeds or other amounts in respect of such claim, then the Indemnified Party will pay to the Indemnifying 
Party a sum equal to the lesser of (i) the amount of such insurance proceeds or other amounts actually 
received or (ii) the net amount of indemnity payments actually received previously.  The Indemnified Party 
agrees that the other Party will be subrogated to such Indemnified Party under any insurance policy.  An 
insurer who otherwise would be obligated to pay any claim will not be relieved of the responsibility with 
respect thereto, or, solely by virtue of the indemnification provisions hereof, have any subrogation rights with 
respect thereto, it being expressly understood and agreed that no insurer or any other third party will be 
entitled to a “windfall” (i.e., a benefit he, she or it would not be entitled to receive in the absence of the 
indemnification provisions) by virtue of the indemnification provisions hereof. 

12.5 Setoff.  Regardless of any other rights under any other agreements or mandatory provisions 
of applicable law, neither Party will have the right to set off the amount of any claim it may have under this 
MSA, whether contingent or otherwise, against any amount owed by such Party to the other Party, whether 
under this MSA or otherwise. 

ARTICLE 13 - General Provisions 

13.1 Compliance.   Each  of  the  Parties  undertakes  to  comply  with  all  applicable  (a)  law,  
(b) accounting, financial and fiscal regulations, and (c) policies and procedures of the other Party of which it 
has been advised in writing.  Each of the Parties acknowledges that it has been informed of the internal 
procedures, regulations and standards (including those relating to accounting) implemented by Compagnie 
de Saint-Gobain and made applicable to its direct and indirect Subsidiaries, and agrees to comply therewith.  
Each Party will implement a process that enables it to integrate changes in applicable tax regulations and 
accounting standards into its provisions of the Services and the Related Responsibilities, as applicable, as 
these changes become effective.  

13.2 Insurance.  Provider will carry insurance as specified below: 

(a) Worker’s  compensation  insurance  coverage  as  to  all  employees  in  any  way  
engaged in the performance of this MSA pursuant to applicable state requirements. 
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(b) Commercial general liability insurance (on an occurrence basis). 

(c) Commercial crime coverage. 

(d) Limits of liability under such insurance will not be less than the following: 

(i) Personal injury limits of $1,000,000 per occurrence; 

(ii) Property damage limit of $1,000,000 per occurrence; and 

(iii) Commercial  crime  coverage  insurance  limits  of  $15,000,000  per  
occurrence. 

Concurrent with its execution of this MSA, Provider will furnish evidence of the insurance coverage outlined 
above to Client. 

13.3 Business Continuity Plan.  Each Party will adopt and maintain a formalized business 
continuity plan that will be communicated to the relevant personnel of the Party and regularly tested and 
updated.  Each Party will make its business continuity plan available to the other Party. 

13.4 Waiver.  No delay or omission by a Party in exercising any right or power accruing upon any 
noncompliance or default by the other Party as to any of the terms of this MSA will impair any such right or 
power or be construed to be a waiver.  A waiver by a Party of any breach of this MSA or of the covenants, 
conditions or agreements to be performed by the other Party will not be construed to be a waiver of any 
succeeding breach or of any other covenant, condition or agreement. 

13.5 Force Majeure.  A Party will be excused from performance hereunder for any period and to 
the extent that such performance is prevented, in whole or in part, by delays caused by the other Party or by 
acts of God, war, civil disturbance, court order, terrorist activities, attempted terrorist activities, labor dispute, 
third party nonperformance, or other causes beyond its reasonable control and which it could not have 
prevented by reasonable precautions.  During any period that Provider’s performance is prevented by any 
such disability, Client may suspend payment to Provider and may obtain substitute services from another 
Person.  Either Party may terminate this MSA if any such disability prevents the other Party from substantially 
performing its obligations under this MSA for a period in excess of 14 days. 

13.6 Assignment.  Neither this MSA nor any SOW may be assigned by a Party without the prior 
written consent of the other Party; provided, however, Provider may assign this MSA and/or any SOW to a 
successor in interest as part of a non-bankruptcy related reorganization of the corporate structure of Provider 
with not less than 20 days prior written notice to, but without the written consent of, Client.  This MSA will 
bind and inure to the benefit of the successors and permitted assigns of the Parties. 

13.7 Notices.  Unless otherwise specifically provided in this MSA, any notices required to be given 
pursuant to this MSA will be in writing and will be given in person, by courier, via e-mail or U.S. first class 
mail, post prepaid, addressed as follows: 
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To Provider: With a copy to: 

Saint-Gobain Shared Services Corporation 
20 Moores Road 
Malvern, PA  19355 
Attn: John J. Sweeney, III 
Title: Vice President and Treasurer 
Telephone: 610-893-5539 
E-mail: John.J.Sweeney@saint-gobain.com 

Saint-Gobain Shared Services Corporation 
20 Moores Road 
Malvern, PA  19355 
Attn: Carol M. Gray 
Title: Senior Vice President, General Counsel and 
Secretary 
Telephone: 610-893-5663 
E-Mail: Carol.M.Gray@saint-gobain.com 

 

To Client: With a copy to: 

DBMP LLC 
20 Moores Road 
Malvern, PA  19355 
Attn: Joseph N. Bondi 
Title: President 
Telephone: 610-893-6112 
E-mail: Joseph.N.Bondi@saint-gobain.com 

DBMP LLC 
20 Moores Road 
Malvern, PA  19355 
Attn: Michael T. Starczewski 
Title: Chief Legal Officer 
Telephone: 610-893-5729 
E-Mail: Michael.T.Starczewski@saint-gobain.com 
 

 

A Party may designate another individual to receive notices at any time by giving notice of the change to the 
other Party in the manner provided in this Section. 

13.8 Service Managers.  Each Party will designate a service manager (such Party’s “Service 
Manager”) in the SOW who will be directly responsible for (a) coordinating and managing all activities 
undertaken by such Party hereunder, (b) the performance of such Party’s obligations hereunder, (c) 
coordinating the performance or receipt of the Services, (d) acting as a day-to-day contact with the other 
Party, (e) making available to the other Party the information, facilities, resources and other support services 
required for the performance or receipt of the Services pursuant this MSA and (f) initially negotiating in good 
faith the resolution of any Dispute.  The Service Managers will meet or confer, by telephone or in person, 
from time to time as necessary during the Term to promote open and efficient communication regarding 
effective and coordinated performance of, and the resolution of questions and issues related to, the Services. 
Unless otherwise agreed to by the Parties, all communications relating to this MSA and the Services will be 
directed to the Service Managers.  Each Party may, in its sole discretion, replace its Service Manager from 
time to time with a substitute manager upon at least three business days prior written notice to, but without 
the consent of, the other Party.  In such circumstance, the Parties will use reasonable commercial efforts to 
ensure a smooth transition between its Service Managers including, in case of reassignment, resignation or 
dismissal, causing the outgoing and incoming Service Managers work together for the period necessary to 
provide a smooth transition. 

13.9 Informal Dispute Resolution.  The Parties agree that any dispute arising out of or relating to 
this MSA (a “Dispute”), including as to any Services, Fees or other amounts owed hereunder, will be first 
submitted for resolution to the Service Managers.  If the Service Managers fail to resolve a Dispute within a 
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reasonable time following its submission to the Service Managers, but in no event more than 15 Business 
Days, then, at the request of a Party, such Dispute will be submitted to a senior officer of each Party, and 
such senior officers will attempt in good faith to resolve the Dispute.  If the senior officers cannot resolve the 
Dispute in such manner within a reasonable time, but in no event more than 15 Business Days, then any 
Party may pursue other available means of resolving the Dispute.  The Parties agree to follow the procedures 
set forth in this Section 13.9 prior to initiating any legal proceedings as to a Dispute.  The Parties agree that 
all discussions, negotiations and other information exchanged between the Parties during the foregoing 
escalation proceedings will be without prejudice to the legal position of a Party in any subsequent action, suit 
or proceeding. 

13.10 Complete Agreement.  This MSA and the SOW(s) contain the entire agreement between the 
Parties as to the matters covered herein and therein and replace and supersede any prior understandings or 
agreements, written or oral, between the Parties as to the subject matter of this MSA and the SOW(s).  Each 
SOW entered between the Parties is incorporated herein by reference, and the terms and conditions of this 
MSA will be deemed incorporated by reference into each such SOW.  No other agreements, representations, 
warranties or other matters, oral or written, purportedly agreed to or represented by or on behalf of either 
Party will be deemed to bind the Parties as to the subject matter hereof.  Except as otherwise provided in 
this MSA, the terms of this MSA may be amended only by a written agreement by both Parties. To the extent 
a conflict arises between the terms and conditions of this MSA and of any SOW, the terms and conditions of 
the SOW will govern and control. 

13.11 Counterparts.  This MSA may be executed in multiple counterparts, each of which when 
executed will be deemed to be an original but all of which taken together will constitute one single agreement.  
Delivery of an executed counterpart of a signature page of this MSA by e-mail or other means of electronic 
transmission will be effective as delivery of a manually executed original counterpart of the MSA. 

13.12 Severability.  Any provision of this MSA that is unenforceable in any jurisdiction will, as to 
such jurisdiction, be ineffective to the extent of such unenforceability (but will be enforced to the maximum 
extent permissible) without invalidating the remainder of this MSA, and any such unenforceability will not 
render such provision unenforceable in any other jurisdiction. 

13.13 Applicable Law.  This MSA will be construed pursuant to the laws of Pennsylvania without 
giving effect to its conflicts of laws provisions. 

13.14 Consent to Use of Electronic Records.  Where permitted under this MSA, the Parties agree 
that authorization and notice via e-mail will be acceptable.   

13.15 WAIVER OF JURY TRIAL.  EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS MSA IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT  ISSUES.  EACH  PARTY  ACCORDINGLY  HEREBY  IRREVOCABLY  AND  
UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY AS TO ANY 
LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS MSA OR THE 
TRANSACTIONS  CONTEMPLATED  BY  THIS  MSA.  EACH  PARTY  ACKNOWLEDGES  THAT  (A)  
NEITHER THE OTHER PARTY NOR ANY OF ITS REPRESENTATIVES, AGENTS OR ATTORNEYS HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER PARTY WOULD NOT, IN THE 
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER; (B) IT HAS CONSIDERED 
AND  UNDERSTANDS  THE  IMPLICATIONS  OF  THIS  WAIVER;  (C)  IT  MAKES  THIS  WAIVER  
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VOLUNTARILY; AND (D) IT HAS BEEN INDUCED TO ENTER INTO THIS MSA BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS OF THIS SECTION 13.15.  ANY PARTY MAY 
FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS MSA WITH ANY COURT AS WRITTEN 
EVIDENCE OF THE CONSENT OF THE PARTIES TO THE WAIVER OF THEIR RIGHT TO TRIAL BY 
JURY. 

13.16 Survival.  In addition to those other sections as are indicated to remain operative and in full 
force and effect regardless of any termination or expiration of this MSA, the agreements contained in Sections 
3.2 and 3.3, Articles 7, 11 and 12, and Sections 13.7, 13.9, 13.12, 13.13, 13.15 and 13.17 will remain 
operative and in full force and effect regardless of any termination or expiration of this MSA. 

13.17 No Third Party Beneficiaries.  There are no third party beneficiaries to this MSA, or any 
document, instrument or agreement executed or delivered in connection with or pursuant to either of the 
foregoing, and no Person other than the Parties may rely on this MSA.   

13.18 Headings.  Headings and section references are for convenience only and will not be 
deemed to constitute a part, or be used in the interpretation, of this MSA.   

13.19 Further Assurances.  Each Party agrees to take such actions and execute such documents 
as are reasonably requested by the other to effect the purposes of this MSA. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Parties have caused their respective authorized representatives to 
sign this MSA effective as of the day and year first written above. 

SAINT-GOBAIN SHARED SERVICES 
CORPORATION 
 

DBMP LLC 
 

 
By:       
Name: John J. Sweeney, III 
Title:     Treasurer 

 
By:       
Name: Joseph N. Bondi 
Title:  President  
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Exhibit A 

Subsidiaries of Client Receiving Services under the MSA 

1. None 
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STATEMENT OF WORK 
 

Between 
 

SAINT-GOBAIN SHARED SERVICES CORPORATION  
 
 

And 
 
 

DBMP LLC 
 
 
 

 

DATED:  OCTOBER 23, 2019 
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A. Background and Applicability 
1.1 This Statement of Work (“SOW”) represents a scope of services as of October 23, 2019 (the “Effective 
Date”) to be provided by and between Saint-Gobain Shared Services Corporation, a Delaware corporation 
(“SSC”), and DBMP LLC, a Texas limited liability company (“Client”).  SSC and Client (collectively sometimes 
referred to as the “Parties” and individually as a “Party”) agree to be bound by the terms and conditions of this 
SOW and the terms and conditions of that certain Master Services Agreement between the Parties dated as of 
October 23, 2019 (the “MSA”).  
 
1.2 The terms and conditions of the MSA will be deemed to be incorporated herein by reference for all 
purposes as if fully set forth herein.  To the extent of any conflict between the terms and conditions of the MSA 
and of this SOW, the terms and conditions of this SOW will govern and control. 
 
1.3 The scope of services to be provided by SSC to Client under this SOW are specifically described on 
Exhibit A attached hereto and incorporated herein by reference for all purposes. 
 
1.4  Client  appoints  Sean Knapp as its primary Service Manager for the services to be provided by SSC under 
this SOW.  SSC appoints Tom Waite as its primary Service Manager for the services to be provided by it for 
Client under this SOW (each a “Service Manager”).  Each Party may change its Service Manager in its sole 
discretion.  Each Party agrees to promptly notify the other Party of any changes in such Party’s Service Manager. 
 
1.5 The Parties agree that one or more of their respective Service Manager will meet, either in person or 
telephonically, at least quarterly during the Term to discuss the Parties’ respective performance under this SOW. 
 

B. Locations of the business 
2.1 Except as otherwise provided in Exhibit B, this SOW and all of the services, activities and performance 
commitments covered by it are applicable for all of the manufacturing locations, branches and the corporate 
office of Client located in Canada and the United States.  

 

C. IT ERP Systems  
3.1 The IT ERP systems to be used by SSC for purposes of supporting Client and providing the services 
under this SOW are owned, controlled and managed by the respective Party listed in Exhibit C.   
 

D. Term and Fees 
4.1 This SOW will be in effect for an initial term of 60 months from the Effective Date (the “Initial Term”), and 
thereafter for successive one-year terms (each a “Renewal Term”), unless a Party gives notice of its intent not 
to renew and extend this SOW at least 180 days prior to the expiration of the then current Initial Term or Renewal 
Term (collectively, the “Term”) to the other Party.  
 
4.2  Client will pay monthly to the SSC one-twelfth of the annual fee as shown in Exhibit D, which may consist 
of a fixed and variable fee portion (the “Fee”).  The Parties may review and adjust the Fee payable under this 
Section 4.2 60 days prior to each calendar year.  
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E. Signatures 
5.1 This SOW, including the MSA, constitutes the entire agreement of the Parties regarding its subject matter 
and supersedes all prior or contemporaneous oral or written agreements with respect thereto.  This SOW may 
only be modified by a written document executed by duly authorized representatives of both Parties. 
 
The following individuals are authorized to represent Client and SSC, respectively, and to sign this SOW.   
 

No. Name and Designation Signatures 
1)  

 
 
Joseph N. Bondi 
President 
DBMP LLC 

 
 
 
 
Date: October 23, 2019 

2)  
 
 
John J. Sweeney, III 
Treasurer 
Saint-Gobain Shared Services Corporation 

 
 
 
 
Date: October 23, 2019 
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EXHIBIT A – SERVICES PROVIDED   
 

FUNCTIONAL AREA DESCRIPTION OF SERVICES PROVIDED 
Accounting Services-  
Transactional 

Provides services for the execution and handling of transactional 
accounting services including cash application, supplier master data, 
accounts payable and disbursements. 

Accounting Services –  
Professional  

Provides general accounting and reporting services including 
processing and posting journal entries, overseeing the monthly close 
cycle, monthly financial reporting of results, reconciling balance sheet 
accounts and filing of corporate income tax returns.  Also, responsible 
for ensuring the accuracy and integrity of the company’s financial 
records through the development and maintenance of effective 
procedures / controls and that all transactions are made in accordance 
with company policies and generally accepted accounting principles. 

Accounting Services –  
Indirect Taxes 

Services provided include support of all aspects of indirect taxation 
such as indirect tax advice in everyday operations, tax compliance and 
reporting, overseeing tax payments, supporting audits of indirect tax 
returns, processing of business license and permits, training of 
business personnel on indirect taxes and managing related technology 
tools to assure indirect tax compliance. 

Payroll Services Manage the overall corporate payroll functions including payroll 
processing, payroll tax and garnishment compliance, managing the 
time and attendance process / technology, and business owner for 
payroll system.  Ensure compliance with internal controls including 
reviewing and revising payroll policies and procedures. Ensure payroll 
practices and payments are compliant with applicable federal, state 
and local tax laws. 

Travel & Expense Claims Processing Review and process employee expense reports including monitoring 
and enforcing compliance with corporate travel and credit card 
policies. Oversee administration of corporate credit card program 
inclusive of managing provider relations.  Provide training on expense, 
travel and corporate card processes along with tools. 

Information Technology Services Services provided include PC & User Support, Server and 
infrastructure support, access to Saint-Gobain Wide Area Network, 
digital solutions, help desk support, compliance with company security 
policies, Internet Protocol Telephony (IPT) and support of centralized 
business applications.   

Environmental, Health and Safety Manage the organizational compliance with local, state and federal 
environment, health and safety regulations. Ensures that 
environmental policy and procedure manuals are available and 
updated at all times and that businesses are in compliance.  

Human Resource Services Services provided include setting the strategic direction of employee 
compensation and benefits program for the Region, the day-to-day 
management of such programs, labor relations with regard to union 
contracts, overseeing employee training and development programs 
and HRIS support for the Regional HR and payroll system. 
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Wide Area Network (WAN) Services for geographically distributed private telecommunications 
network that interconnects multiple local area networks (LANs) and 
includes WAN connections to the Client’s locations, cloud services and 
other facilities. 
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EXHIBIT B – Locations of the business that are exempt from this SOW. 
 
 None 
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EXHIBIT C – List of IT ERP Systems 
 
 

None 
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EXHIBIT D – SERVICE FEE 
 

Func ti on Methodolog y %�of�Cost Annua l�Fee
Human�Resources �Services Headcount�and�sales 0.0% Ͳ����������������
Accounting �services�Ͳ�Transactional Level�of�effort 0.0% Ͳ����������������
Accounting �services�Ͳ�Professional
ͲͲCorporate �income�tax�compliance Level�of�effort 0.1% 1,200�������������
ͲͲOther�Financial�Services Level�of�effort 0.2% 13,800�����������
Accounting �services�Ͳ�Indirect�taxes Level�of�effort 0.0% Ͳ����������������
Payroll�Services Based�on�price�list�of�services�used ** **
Travel�&�Expense�Claims�Processing Based�on�price�list�of�services�used ** **
Information �Technology �Services Based�on�number�of�PC's�and�level�of�effort 0.0% Ͳ����������������
Environmental, �Health�&�Safety Level�of�effort 0.0% Ͳ����������������
Wide�area�network Actual�cost ** **
Total 15,000$���������  

 
 

** Based on services used with then current published price list or Actual Cost invoiced by 3rd party provider 
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EXHIBIT L 
 

Tax Item Allocation Agreement 
 

See attached.  
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TAX ITEM ALLOCATION AGREEMENT 

This TAX ITEM ALLOCATION AGREEMENT (this “Agreement”), dated to be 

effective as of October 23, 2019, is agreed to by and among SAINT-GOBAIN CORPORATION, 

a Pennsylvania corporation (“Parent”), CERTAINTEED LLC, a Texas limited liability company 

(“CT”), and DBMP LLC, a Texas limited liability company (“DBMP”). 

RECITALS 

A. CertainTeed Corporation, a Delaware corporation and a member of the group 

covered by that certain Tax Sharing Agreement, dated as of June 30, 1992 (the “Tax Sharing 

Agreement”), by and among Parent and the direct and indirect subsidiaries of Parent (the 

“Group”), converted from a Delaware corporation into a Delaware limited liability company 

(“Old CT DE”). 

B. Old CT DE converted from a Delaware limited liability company into a Texas 

limited liability company (“Old CT TX”). 

C. Prior to and in anticipation of the conversion of Old CT DE into Old CT TX, 

CertainTeed Holding Corporation, a Delaware corporation and the direct parent of Old CT DE 

(“Holding”), and Old CT DE entered into a Funding Agreement (the “Funding Agreement”), 

whereby Holding, as payor, agreed to provide Old CT DE, as payee, funds for Permitted Funding 

Uses (as such term is defined in the Funding Agreement). 

D. After the conversion of Old CT DE into Old CT TX, Old CT TX effected a 

divisional merger (the “Divisional Merger”) pursuant to Chapter 10 of the Texas Business 

Organizations Code, pursuant to which, among other things:  (1) Old CT (TX) ceased to exist, 

(2) two new Texas limited liability companies, CT and DBMP, were created; (3) the rights and 

obligations of Old CT TX, as payee, under the Funding Agreement were allocated to and vested 
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in DBMP, and (4) all of the outstanding equity interests of Millwork & Panel LLC, a North 

Carolina limited liability company and direct, wholly owned subsidiary of Old CT TX (“M&P”), 

were allocated to and vested in DBMP. 

E. Immediately following the effectiveness of the Divisional Merger, Holding 

assigned to CT, and CT assumed from Holding, all rights and obligations of Holding, as payor, 

under the Funding Agreement, whereupon Holding was released from its obligations under the 

Funding Agreement. 

F. As a result of the foregoing:  (1) CT and DBMP are members of the Group and 

(2) CT and DBMP are parties to the Funding Agreement, whereby CT, as payor, is obligated to 

provide DBMP, as payee, funds for Permitted Funding Uses (as such term is defined in the 

Funding Agreement). 

G. Given the significant portion of tax items of DBMP that will be funded by CT 

pursuant to the Funding Agreement, the parties hereto desire that, for purposes of the Tax 

Sharing Agreement and all calculations, allocations, and payments required therein, including 

allocations of all tax items described therein (together, the “TSA Allocations”), all items of 

DBMP will be included in the determination of the TSA Allocations of CT. 

NOW, THEREFORE, in consideration of the promises and mutual undertakings 

contained therein, the parties hereto agree as follows: 

1. When applying the provisions of the Tax Sharing Agreement: (a) DBMP and its 

wholly owned subsidiary M&P shall be treated as if they constitute a division of CT; (b) 

accordingly, all tax items of DBMP and M&P shall be included in calculating the separate return 

liability and allocations of all other tax items of CT under the Tax Sharing Agreement; and 
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(c) DBMP and M&P shall not separately calculate separate return liability or be allocated any tax 

items. 

2. This Agreement and all disputes arising hereunder will be subject to, governed by, 

and construed in accordance with the laws of the State of Delaware (without regard to conflicts 

of laws provisions). 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly 
executed and delivered as of the date first written above.  

 
 

SAINT-GOBAIN CORPORATION, a 
Pennsylvania corporation 
 

By:   
Eric Placidet 
Vice President and Chief Financial Officer 

CERTAINTEED LLC, a Texas limited 
liability company 
 
 
By:   

Mark A. Rayfield 
President and Chief Executive Officer 

DBMP LLC, a Texas limited liability company 
 
 
By:   

Joseph N. Bondi 
President 
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AMENDED AND RESTATED 
DIVISIONAL MERGER SUPPORT AGREEMENT 

 
This AMENDED AND RESTATED DIVISIONAL MERGER SUPPORT AGREEMENT 

(this “Agreement”), dated as of October 23, 2019, is made by and between DBMP LLC, a North 
Carolina limited liability company (“DBMP”), and CERTAINTEED LLC, a Delaware limited 
liability company (“CT”). 

RECITALS 
A. On the date hereof, but prior to the execution of this Agreement, CertainTeed LLC, 

a Delaware limited liability company, converted into a Texas limited liability company (as such, 
“Old CT”) and thereafter Old CT effected a divisional merger (the “Divisional Merger”) in 
accordance with the Texas Business Organizations Code (the “TBOC”). 

B. The Plan of Divisional Merger of Old CT, dated the date hereof (the “Plan of 
Divisional Merger”), contemplated, among other things, that, upon the effectiveness of the 
Divisional Merger, two new Texas limited liability companies, DBMP LLC (“DBMP (TX)”) and 
CertainTeed LLC (“CT (TX)”), would be created in accordance with the TBOC. 

C. Immediately following the effectiveness of the Divisional Merger and the creation 
of DBMP (TX) and CT (TX), DBMP (TX) and CT (TX) executed and delivered a divisional 
merger support agreement (the “Original Agreement”) as contemplated by the Plan of Divisional 
Merger. 

D. Following the execution and delivery of the Original Agreement, (1) DBMP (TX) 
effected a conversion (the “NC Conversion”) into DBMP, a North Carolina limited liability 
company, and (2) CT (TX) effected a conversion (the “DE Conversion”) into CT, a Delaware 
limited liability company. 

E. DBMP and CT desire to amend and restate the Original Agreement so as to reflect 
that the NC Conversion and the DE Conversion have occurred and that DBMP, now a North 
Carolina limited liability company, and CT, now a Delaware limited liability company, are the 
parties to such agreement. 

AGREEMENT 
NOW, THEREFORE, in consideration of the premises and mutual agreements in this 

Agreement, the parties hereto hereby agree as follows: 

1. Definitions. Capitalized terms that are used in this Agreement, but that are not 
otherwise defined herein, have the meaning ascribed to them in the Plan of Divisional Merger, 
including the Schedules to the Plan of Divisional Merger. 

2. Further Actions. If at any time DBMP or CT determines or is advised that any 
assignment, assurance in law or other action is necessary or desirable to vest, of record or 
otherwise, in DBMP or CT the title to any property of Old CT, DBMP and CT will take such action 
as may be necessary or desirable to vest title to such property in DBMP or CT as provided in 
Section 5 of the Plan of Divisional Merger, and otherwise carry out the purposes of the Plan of 

DBMP-BR_0003670

Committee 
Exhibit

30 33

ACC/FCR EXHIBIT
In re DBMP, No. 20-3004

Case 21-03023    Doc 1-8    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 8
Page 2 of 8



2 
NAI-1509358478v2  

Divisional Merger. If at any time DBMP or CT determines or is advised that any action is necessary 
or desirable to confirm or acknowledge the obligations of DBMP or CT with respect to the 
Liabilities of Old CT, DBMP and CT will take such action as may be necessary or desirable to 
confirm or acknowledge such obligations as provided in Section 5 of the Plan of Divisional 
Merger, and otherwise to carry out the purposes of the Plan of Divisional Merger.  

3. Indemnification. DBMP will indemnify and hold harmless CT from and against all 
Losses (or Proceedings in respect thereof) to which CT may become subject, insofar as such Losses 
(or Proceedings in respect thereof) relate in any way to (a) a claim in respect of any DBMP Assets 
or DBMP Liabilities or (b) reimbursement or other obligations of CT under or in respect of any 
appeal bonds or similar litigation-related surety Contracts that are or have been posted or entered 
into by CT in connection with Proceedings in respect of any DBMP Liabilities. CT will indemnify 
and hold harmless DBMP from and against all Losses (or Proceedings in respect thereof) to which 
DBMP may become subject, insofar as such Losses (or Proceedings in respect thereof), relate in 
any way to a claim in respect of, any CT Assets or CT Liabilities. 

4. Tax Matters. Old CT was a disregarded entity for U.S. federal income tax purposes, 
and each of DBMP and CT is a disregarded entity for U.S. federal income tax purposes. For U.S. 
federal income tax purposes, the Divisional Merger will be disregarded. For administrative 
convenience, the federal employer identification number (“EIN”) assigned to Old CT will be used 
by CT as its EIN. DBMP will obtain a new EIN, if and when it is required by Law. 

5. Accounting Matters. The property and Liabilities of Old CT will be initially 
recorded on the books of DBMP or CT as appropriate and consistent with Section 5 of the Plan of 
Divisional Merger, depending on which of them was allocated such property and Liabilities, at the 
amounts at which such items, respectively, were carried on the books of Old CT immediately prior 
to the Effective Time, subject to such adjustments as may be appropriate in giving effect to the 
Divisional Merger. 

6. Legal Matters. DBMP and CT will, and will be deemed to, share a common interest 
with regard to Books and Records and other information (whether written or oral) to which any of 
the Privileges of Old CT, including the CT Privileges, attach (the “Common Interest Information”). 
DBMP and CT desire and intend that the exchange of Common Interest Information among 
DBMP, CT and their respective affiliates will not, and will not be deemed to, waive any Privilege 
attaching to any Common Interest Information. DBMP and CT will take such further actions as 
either of them determines are necessary or advisable to facilitate the exchange of the Common 
Interest Information without the waiver of any Privilege attaching to any Common Interest 
Information. 

7. Insurance Matters.  To the extent an insurance policy allocated to CT pursuant to 
Section 5 of the Plan of Divisional Merger (a “CT Policy”) provides potential coverage for DBMP 
Liabilities: 

(a) CT will use commercially reasonable efforts to pursue, at DBMP’s cost, 
coverage under such CT Policy for such DBMP Liabilities through negotiation, mediation, 
arbitration and/or litigation if necessary, and DBMP will fully cooperate in such efforts; 
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(b) if CT receives payments under such CT Policy that are specifically paid for 
DBMP Liabilities, CT will promptly transmit such payments, net of any costs of recovery 
(such as legal expenses), to DBMP or otherwise cause an equivalent amount to be paid to 
DBMP; 

(c) if (x) CT receives payments under such CT Policy that are both for DBMP 
Liabilities and CT Liabilities, (y) such payments are not specifically allocated by the 
insurer between DBMP Liabilities and CT  Liabilities, and (z) such payments cannot be 
allocated with a reasonable degree of certainty by other means based on available 
information about the submitted claims and the payments, DBMP and CT will use their 
respective commercially reasonable efforts to arrive at a fair and reasonable allocation of 
such payments between themselves considering the following information: (i) the dollar 
value of claims submitted to the insurer for such DBMP Liabilities and CT Liabilities, 
respectively, (ii) any coverage position taken by the insurer regarding coverage for claims 
for such DBMP Liabilities and CT Liabilities, respectively, (iii) applicable Law regarding 
coverage for claims for such DBMP Liabilities and CT Liabilities, respectively and (iv) the 
advice of any outside counsel involved in pursuing coverage for claims for such DBMP 
Liabilities and CT Liabilities; and 

(d) if CT pursues insurance coverage under such CT Policy through 
negotiation, mediation, arbitration and/or litigation for Liabilities that are, in whole or in 
part, DBMP Liabilities, CT will have the sole right to conduct and resolve any such 
negotiation, mediation, arbitration or litigation; provided, however, that DBMP shall have 
the right (i) to be kept informed of such proceeding and (ii) to approve any settlement of 
claims for any DBMP Liabilities, such consent not to be unreasonably delayed or withheld. 

8. Notices. Unless otherwise specified, all notices, consents, waivers and other 
communications under this Agreement shall be in writing and shall be deemed given to DBMP or 
CT, as applicable, when (a) delivered to the appropriate address by hand or by nationally 
recognized overnight courier service (costs prepaid), (b) sent by e-mail with personal confirmation 
of transmission by the addressee, or (c) received or rejected by the addressee, if sent by certified 
mail, return receipt requested, in each case to the following addresses or e-mail addresses and 
marked to the attention of the person (by name or title) designated below (or to such other address, 
e-mail address or person as DBMP or CT, as applicable, may designate by notice to the other 
party): 
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 if to DBMP: 20 Moores Road 
Malvern, Pennsylvania 19355 
Email: Joseph.N.Bondi@saint-gobain.com 
Attention: Joseph N. Bondi, President 

 
With a copy to: 
 
20 Moores Road 
Malvern, Pennsylvania 19355 
Attn: Michael T. Starczewski, Chief Legal 
Officer 
E-mail:Michael.T.Starczewski@saint-
gobain.com 
 

   
 if to CT: 20 Moores Road 

Malvern, Pennsylvania 19355 
Email: Mark.A.Rayfield@saint-gobain.com 
Attention: Mark A. Rayfield, President and 
Chief Executive Officer 
 
With a copy to: 
 
20 Moores Road 
Malvern, Pennsylvania 19355 
Attention: R. Craig Smith, Divisional Counsel 
E-mail:  Craig.Smith@saint-gobain.com 
 

9. Waiver of Breach. Failure to enforce any right or obligation by either DBMP or CT 
with respect to any matter arising in connection with this Agreement will not constitute a waiver 
as to that matter or to any other matter. No waiver of any provision of this Agreement will be valid 
or enforceable unless in writing and signed by the party against whom enforcement of the waiver 
is sought. The waiver of any provision of this Agreement at any time by either DBMP or CT does 
not constitute a waiver of future compliance with such provision or a waiver of compliance with 
any other provision of this Agreement. 

10. Successors Bound. This Agreement will benefit and bind DBMP and CT and their 
respective successors and permitted assigns. 

11. Assignment. Neither DBMP nor CT may assign or transfer this Agreement without 
the prior written consent of the other party. 

12. Invalidity. The invalidity or unenforceability of any provision of this Agreement 
will not affect or impair the validity or enforceability of any other provision. 

13. Headings. All section headings are provided for the purpose of reference and 
convenience and are not intended to affect the meaning of the content or scope of this Agreement. 
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This Agreement will be construed according to its fair meaning and not strictly for or against either 
DBMP or CT. 

14. Governing Law. This Agreement and all disputes arising hereunder will be subject 
to, governed by and construed in accordance with the Laws of the State of Texas (without regard 
to conflicts of laws provisions). 

15. Entire Agreement. This Agreement constitutes the entire agreement between 
DBMP and CT relating to the subject matter hereof and supersedes, in its entirety, the Original 
Agreement.  

16. Amendment.  This Agreement may only be amended or supplemented, in each case, 
by a writing executed by DBMP and CT. 

17. Counterparts. This Agreement may be executed in counterparts, each of which will 
be an original and all of which together will constitute one instrument. Delivery of an executed 
signature page to this Agreement by facsimile or other electronic transmission will be effective as 
delivery of a manually executed signature page to this Agreement. 

[Signature Page Follows] 
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AMENDED AND RESTATED SECONDMENT AGREEMENT 

This AMENDED AND RESTATED SECONDMENT AGREEMENT (this 
“Agreement”), dated as of October 23, 2019 (the “Effective Date”), is by and between 
SAINT-GOBAIN CORPORATION, a Pennsylvania corporation (“Provider”), and 
DBMP LLC, a North Carolina limited liability company (“Recipient”), for Provider to 
second certain employees to Recipient.   

RECITALS 

 A. Provider and DBMP LLC, a Texas limited liability company (“DBMP 
(TX)”), executed and delivered a Secondment Agreement, dated as of the date hereof (the 
“Original Agreement”), which provided for the assignment by Provider, and the 
acceptance by DBMP (TX) of the assignment of, certain employees of Provider who 
provide legal and related services with respect to liabilities held by DBMP (TX) 
(collectively, the “Seconded Employees”); 

 B. Following the execution and delivery of the Original Agreement, DBMP 
(TX) effected a conversion (the “NC Conversion”), a North Carolina limited liability 
company. 

 C. Provider and Recipient desire to amend and restate the Original 
Agreement so as to reflect that the NC Conversion has occurred and that Recipient, now a 
North Carolina limited liability company, is a party to such agreement. 

AGREEMENT 

NOW THEREFORE, in consideration of the premises and mutual agreements in 
this Agreement, the parties hereto agree as follows: 

1. PROVISION OF SERVICES AND REPLACEMENTS. 

a. During the term of this Agreement, and while each Seconded 
Employee remains an employee of Provider, Provider shall make available to 
Recipient, at such times and places as the officers or managers of Recipient may 
require, the services of each Seconded Employee, for that portion, expressed as a 
percentage, of such Seconded Employee’s total working hours established from 
time to time as provided herein (the “Recipient Portion”), to perform any and all 
duties assigned to each Seconded Employee from time to time as directed by the 
officers or managers of Recipient.  The Seconded Employees and their respective 
roles with Recipient and Recipient Portions are identified on Schedule 1 hereto 
(the “Seconded Employee Schedule”).  The Seconded Employee Schedule shall 
be amended from time to time as Seconded Employees are added or removed as 
permitted hereunder. 

b. Each Seconded Employee shall perform for Recipient those duties 
assigned to him or her from time to time, as directed by the officers or managers 
of Recipient.  Recipient will inform each Seconded Employee of his or her duties 

DBMP-BR_0003753

Committee 
Exhibit

28

31

ACC/FCR EXHIBIT
In re DBMP, No. 20-3004Case 21-03023    Doc 1-9    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit 9

Page 2 of 10



- 2 - 
NAI-1509226600v2  

and his or her continuing obligation to keep confidential all proprietary 
information of Recipient as to third parties, Provider, their respective affiliated 
companies, and their respective vendors and customers, which duty of 
confidentiality shall continue after the conclusion of any Seconded Employee’s 
secondment to Recipient.   

c. Provider shall not remove any of the Seconded Employees from 
any duties assigned to him or her by the officers or managers of Recipient, unless 
mutually agreed by Recipient and Provider. 

d. Recipient may terminate or demote the secondment of any 
Seconded Employee upon not less than 10 business days advance written notice to 
Provider.  Recipient may also increase (to not more than 100%) or decrease (to 
not less than 0%) the Recipient Percentage of any Seconded Employee as of the 
first day of any calendar month upon not less than 2 business days advance 
written notice to Provider; provided, however, that the Recipient Percentage of 
any Seconded Employee holding the office of Chief Legal Officer (or 
substantially similar office) of Recipient will at all times equal 100%. In 
connection with any such termination, demotion, increase or decrease, Recipient 
shall notify the affected Seconded Employee and, in the case of termination or 
demotion, shall have the right to request from Provider a replacement Seconded 
Employee reasonably satisfactory to the officers or managers of Recipient to be 
seconded to Recipient under this Agreement. 

e. In the event that any Seconded Employee terminates employment 
with Provider or provides notice of such termination, Provider shall immediately 
notify Recipient and shall have the right to appoint a replacement Seconded 
Employee reasonably satisfactory to the officers or managers of Recipient to be 
seconded to Recipient as a Seconded Employee under this Agreement; provided 
further that nothing herein shall prohibit Recipient from hiring any Seconded 
Employee who terminates employment with Provider as an employee or 
independent contractor of Recipient. 

2. COMPENSATION OF SECONDED EMPLOYEES. 

a. Provider shall be responsible for and shall pay each of its 
Seconded Employee’s salaries and all other compensation, including but not 
limited to salary, wages, commissions, overtime, vacation and other paid leave, or 
incentive payments (collectively, “Compensation”).  Recipient shall have no 
liability or responsibility whatsoever for such Compensation. 

b. Provider shall be responsible for and shall pay each of its 
Seconded Employee’s employment-related expenses (collectively, “Expenses”), 
including the following: 

i. all employee benefits in accordance with Provider’s 
practices and policies then in effect; and  
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ii. all employer payroll taxes, employee tax withholding, trust 
funds, surcharges, allowances or deductions arising out of or relating to 
the employment or payment of Compensation to the Seconded Employees. 

 Recipient shall have no liability or responsibility whatsoever for such Expenses. 
3. RECIPIENT’S COSTS. 

a. In exchange for Provider providing the services of the Seconded 
Employees, Recipient shall pay a monthly fee (the “Monthly Fee”) for each 
Seconded Employee equal to the product of (i) one-twelfth of such Seconded 
Employee’s annual base salary with Provider as of the Effective Date (subject to 
adjustment from time to time as provided herein) and (ii) such Seconded 
Employee’s Recipient Portion for the applicable month.   

b. After the end of each calendar month, Provider shall bill Recipient 
for the Monthly Fee for each Seconded Employee for such month, and Recipient 
shall pay Provider the Monthly Fees Provider has billed to Recipient with respect 
to each Seconded Employee.  For any Seconded Employee whose employment 
with Provider or secondment to Recipient is commenced after the beginning or 
concluded before the end of any calendar month, the Monthly Fee for such 
Seconded Employee shall be prorated based on the number of days such 
Seconded Employee provided services to Recipient during the month compared to 
the total number of days in the month.   

c. From time to time, Provider may adjust each Seconded 
Employee’s base salary and, on written notice to and after the written agreement 
of Recipient, adjust the Monthly Fee for such Seconded Employee accordingly. 

4. TERMINATION AND INDEMNIFICATION. 

a. This Agreement shall remain in effect until the date of termination 
of this Agreement by mutual agreement of the parties to this Agreement or by 
Recipient on 30 calendar days’ advance written notice.  The parties acknowledge 
that various rights and obligations accrued prior to the termination of this 
Agreement shall remain until such accrual is satisfied.   

b. Recipient shall indemnify and hold harmless Provider from any 
losses incurred by Provider to the extent such losses arise from, relate to, or 
otherwise result in respect of, Recipient’s supervision, control, direction, 
management or termination of any Seconded Employee.  

c. Provider shall indemnify and hold harmless Recipient from any 
losses incurred by Recipient to the extent such losses arise from, relate to or 
otherwise result in respect of, Provider’s employment, supervision, control, 
direction, management or termination of any Seconded Employee.  
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d. Provider and Recipient shall advise each other as to matters that 
come to their respective attention involving potential legal actions or regulatory 
enforcement activity involving the employment or secondment of Seconded 
Employees and that are related to the activities of either party, and shall promptly 
advise each other of legal actions or administrative proceedings that are actually 
commenced.   

e. Provider and Recipient will fully cooperate with one another in 
the defense of any such action or proceeding arising out of such a lawsuit or 
administrative proceeding, and further agree not to oppose any intervention by 
the other party to intervene in such action or proceeding if only one of the parties 
is named.  

5. OTHER PROVISIONS. 

a. NOTICES.  Unless otherwise specified, all notices, consents, 
waivers and other communications under this Agreement shall be in writing and 
shall be deemed given to Provider or Recipient, as applicable, when (a) delivered 
to the appropriate address by hand or by nationally recognized overnight courier 
service (costs prepaid); (b) sent by e-mail with personal confirmation of 
transmission by the addressee; or (c) received or rejected by the addressee, if sent 
by certified mail, return receipt requested, in each case to the following addresses 
or e-mail addresses and marked to the attention of the person (by name or title) 
designated below (or to such other address, e-mail address or person as Provider 
or Recipient, as applicable, may designate by notice to the other party): 

if to Provider:  20 Moores Road 
Malvern, PA  19355 
Attention:  Mark A. Rayfield 
Email: Mark.A.Rayfield@saint-gobain.com 

  

with a copy to: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attn: Carol M. Gray, Senior Vice President, 
General Counsel and Secretary 
E-mail:  Carol.M.Gray@saint-gobain.com 

   
 if to Recipient: 20 Moores Road 

Malvern, PA  19355 
Attention:  Joseph N. Bondi 
Email: Joseph.N.Bondi@saint-gobain.com 
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 with a copy to: 20 Moores Road 
Malvern, Pennsylvania 19355 
Attn: Michael T. Starczewski, Chief Legal 
Officer 
E-mail:  Michael.T.Starczewski@saint-
gobain.com 

   
b. WAIVER OF BREACH.  Failure to enforce any right or 

obligation by either Provider or Recipient with respect to any matter arising in 
connection with this Agreement will not constitute a waiver as to that matter or to 
any other matter. No waiver of any provision of this Agreement or any breach 
thereof will be valid or enforceable unless in writing and signed by the party 
against whom enforcement of the waiver is sought. The waiver of any provision 
of this Agreement at any time by either Provider or Recipient does not constitute a 
waiver of future compliance with such provision or a waiver of compliance with 
any other provision of this Agreement. 

c. SUCCESSORS BOUND; ASSIGNMENT. 

i. Successors Bound.  This Agreement will benefit and bind 
Provider and Recipient and their respective successors and permitted 
assigns. 

ii. Assignment.  Neither Provider nor Recipient may assign or 
transfer this Agreement without the prior written consent of the other 
party. 

d. NO THIRD PARTY BENEFICIARIES.  The terms and 
provisions of this Agreement are intended solely for the benefit of each party 
hereto and their respective successors and permitted assigns, and it is not the 
intention of the parties to confer third-party beneficiary rights upon any other 
person, including any Seconded Employee. 

e. INVALIDITY.  The invalidity or unenforceability of any 
provision of this Agreement will not affect or impair the validity or enforceability 
of any other provision. 

f. GOOD FAITH AND FURTHER ASSURANCES.  Provider and 
Recipient expressly accept their respective responsibility of good faith and fair 
dealing with regard to their obligations under this Agreement and agree to take 
such further actions and execute such further documents as may be reasonably 
necessary or appropriate to complete and carry out the terms and intent hereof. If 
changes in the operations, facilities or methods of either Provider or Recipient 
will materially benefit one party without detriment to the other party, Provider 
and Recipient commit to each other to make reasonable efforts to cooperate and 
assist each other in making such change.  Neither Provider nor Recipient will 
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unreasonably withhold, condition or delay its compliance with any reasonable 
request made under this Agreement. 

g. HEADINGS.  All section headings are provided for the purpose of 
reference and convenience and are not intended to affect the meaning of the 
content or scope of this Agreement.  This Agreement will be construed according 
to its fair meaning and not strictly for or against either Provider or Recipient. 

h. GOVERNING LAW.  This Agreement and all disputes arising 
hereunder will be subject to, governed by, and construed in accordance with the 
laws of the State of North Carolina (without regard to conflicts of laws 
provisions). 

i. ENTIRE AGREEMENT.  This Agreement constitutes the entire 
agreement between Provider and Recipient relating to the subject matter hereof 
and supersedes, in its entirety, the Original Agreement.  This Agreement may 
only be amended or supplemented by writing executed by each of the parties 
hereto.  

j. COUNTERPARTS.  This Agreement may be executed in 
counterparts, each of which will be an original and all of which together will 
constitute one instrument.  Delivery of an executed signature page to this 
Agreement by facsimile or other electronic transmission will be effective as 
delivery of a manually executed signature page to this Agreement. 

[Signature Page Follows]
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Seconded Employee Schedule 

 

Name    Role    Initial Recipient Portion 
Michael T. Starczewski Chief Legal Officer 100% 

Richard H. Taylor Attorney 25% 

Amiel Gross Attorney 20% 

Leslie Dallas Administrative Assistant 33% 

Debbie Vecchio Administrative Assistant 25% 
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Direct Number:  (404) 581-8309 
jbellman@jonesday.com 

AMSTERDAM  ATL ANTA  BEIJING  BOSTON  BRISBANE  BRUSSELS  CHICAGO  CLEVEL AND  COLUMBUS  DALL AS  DETROIT

DUBAI  DÜSSELDORF  FRANKFURT  HONG KONG  HOUSTON  IRVINE  LONDON  LOS ANGELES  MADRID  MELBOURNE

MEXICO CIT Y  MIAMI  MIL AN  MINNEAPOLIS  MOSCOW  MUNICH  NEW YORK  PARIS  PERTH  PITTSBURGH  SAN DIEGO

SAN FRANCISCO  SÃO PAULO  SAUDI ARABIA  SHANGHAI  SILICON VALLEY  SINGAPORE  SYDNEY  TAIPEI  TOKYO  WASHINGTON

 

1420 PEACHTREE STREET, N.E.  •  SUITE 800  •  ATLANTA, GEORGIA  30309.3053 

TELEPHONE: +1.404.521.3939 •  FACSIMILE: +1.404.581.8330 

CONFIDENTIAL 
June 9, 2020 

 
 

VIA EMAIL 

Kevin C. Maclay 
Todd E. Phillips 
Caplin & Drysdale, Chartered 
One Thomas Circle, NW, Suite 1100 
Washington, DC  20005 
kmaclay@capdale.com 
 
Natalie D. Ramsey 
Davis Lee Wright 
Robinson + Cole LLP 
1201 N. Market Street, Suite 1406 
Wilmington, DE  19801 
nramsey@rc.com 
dwright@rc.com 

Re: In re DBMP LLC, Case No. 20-30080 (JCW) (W.D.N.C. Bankr. Ct.); 
Adv. Pro. No. 20-03004 (JCW) 

Dear Counsel: 

I have set out below information that DBMP LLC (“DBMP”) indicated it would provide 
in certain of its responses to requests within First Request for Production of Documents to the 
Debtor, served by email by the Official Committee of Asbestos Personal Injury Claimants 
(the “Committee”) on April 23, 2020, and Second Request for Production of Documents to the 
Debtor, served by email by the Committee on May 5, 2020, both in the Adversary Proceeding 
No. 20-03004 (JCW).  DBMP provides this additional information subject to and without waiving 
the objections that it asserted in its written responses to these requests dated May 26, 2020, and 
June 4, 2020, respectively.   

 
In further response to Request 5 of Set 1, the following is a list of the principal participants 

in the decision of the former CertainTeed Corp. (“Old CT”) to effectuate the Corporate 
Restructuring (excluding in-house counsel) and the professional firms that provided advice in 
connection with the decision to effect it: 
 EXHIBIT
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 Individual Positions with CertainTeed Corp. and 
Saint-Gobain Corp. as of October 22, 2019  
 

1.  Mark Rayfield 
 

President and Chief Executive Officer, Saint-
Gobain Corp. 
 
Director, President and Chief Executive 
Officer, CertainTeed Corp. 
 

2.  Robert Panaro 
 

Senior Vice President & Chief Operating 
Officer, Saint-Gobain Corp. 
 

3.  Thomas Kinisky 
 

Director and Chairman of the Board,  
Saint-Gobain Corp. 
 

4.  Eric Placidet  
 

Senior Vice President of Finance & Chief 
Financial Officer, Saint-Gobain Corp. 
 
Vice President & Chief Financial Officer, 
CertainTeed Corp. 

 
Goodwin Procter LLP and Phillips Murrah P.C. provided counsel to Saint-Gobain Corp. and 

Jones Day provided counsel to Old CT in connection with effecting the restructuring.   
 
In further response to Request 13 of Set 1, the following is a list of personnel seconded to 

DBMP, identifying their position(s) with DBMP and any affiliated entity as of October 23, 2020 
and the percentage of their work time to be dedicated to work for DBMP:   

 
1. Michael T. Starczewski 

Chief Legal Officer, DBMP 
Saint-Gobain Corp. or Other Affiliate Position:  Associate General 
Counsel for Saint-Gobain Corp. 
100% of work time dedicated to DBMP 
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2. Richard H. Taylor 
Attorney for DBMP 
Saint-Gobain Corp. or Other Affiliate Position: Litigation Counsel at 
Saint-Gobain Corp. 
25% of work time dedicated DBMP   
 

3. Amiel Gross   
Attorney for DBMP   
Saint-Gobain Corp. or Other Affiliate Position: Litigation Counsel at 
Saint-Gobain Corp. 
20% of work time dedicated to DBMP  
 

4. Leslie Dallas 
Administrative Assistant for DBMP 
Saint-Gobain Corp. or Other Affiliate Position: Administrative Assistant, 
Law Department, Saint-Gobain Corp. 
33% of work time dedicated to DBMP 
 

5. Deborah Vecchio 
Administrative Assistant for DBMP   
Saint-Gobain Corp. or Other Affiliate Position: Administrative Assistant, 
Law Department, Saint-Gobain Corp.  
25% of work time dedicated to DBMP   
Seconded until March 1, 2020 when she left Saint-Gobain Corp. 

 
In further response to Requests 14 and 15 of Set 1, which cite excerpts from paragraph 19 

of the declaration of Michael Starczewski, the “personnel who [Mr. Starczewski] expect[ed] will 
play key roles in the Debtor’s reorganization, including myself and my team” and “would be 
required to spend substantial time managing and directing the activities involved in the day-to-
day defense of these lawsuits” are those individuals listed immediately above.   

 
Individuals “who [Mr. Starczewski] expect[ed] will play key roles in the Debtor’s 

reorganization” and would be “distract[ed] . . . from the reorganization process” if “asbestos 
litigation against the Debtor [were] to continue piecemeal through tort suits against the Protected 
Parties outside of this Court” would include Mr. Starczewski and those individuals listed 
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immediately above concerning litigation defense, and, more generally, Mr. Starczewski and 
these other officers or members of the board of DBMP:    

 
 Individual Current Position(s) with 

DBMP 
Current Position(s) with 
Parent/Affiliate(s) 

1. Joseph Bondi President, DBMP Board of 
Managers  

Vice President of CertainTeed LLC 

2. Sean Knapp Vice President and Chief 
Financial Officer, DBMP 
Board of Managers 

N/A 
 

3. D. Lawrence 
Rayburn 

Manager, DBMP Board of 
Managers 

N/A  
 

5. Robert Panaro Chief Restructuring Officer, 
Vice President 
 

Senior Vice President &  
Chief Operating Officer, Saint-
Gobain Corp. 
 

6. Vincent 
DiNenna III 

Treasurer  Assistant Treasurer, Saint-Gobain 
Corp. 
 
Assistant Treasurer, CertainTeed 
LLC 

7. Donald Melroy Assistant Treasurer Assistant Treasurer, Saint-Gobain 
Corp. 
 
Assistant Treasurer, CertainTeed 
LLC 

 

Case 21-03023    Doc 1-10    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
10    Page 5 of 6



Kevin C. Maclay 
Todd E. Phillips 
Natalie D. Ramsey 
Davis Lee Wright 
June 9, 2020 
Page 5 

 

In further response to Request 17 of Set 2, we provided to you on Friday, June 5, 2020, 
the list of individuals who are officers and members of the Board of New CT.  The list is Bates 
stamped DBMP-BR_0147030. 

 
Very truly yours, 
s/ Jeffrey B. Ellman 
Jeffrey B. Ellman 

cc:  Gregory M. Gordon 
Michael T. Starczewski 
James M. Jones   
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Page 1
·1

·2· ·UNITED STATES BANKRUPTCY COURT
· · ·WESTERN DISTRICT OF NORTH CAROLINA
·3· ·CHARLOTTE DIVISION
· · ·--------------------------------------------X
·4· ·In re:
· · ·DBMP LLC,
·5
· · · · · · · · · · · · · Debtor.
·6
· · ·Chapter 11
·7· ·Case No. 20-30080 (JCW)
· · ·--------------------------------------------X
·8· ·DBMP LLC,

·9· · · · · · · · · · · · · · ·Plaintiff,

10· · · · · · · ·vs.

11· ·THOSE PARTIES LISTED ON APPENDIX A TO

12· ·COMPLAINT and JOHN AND JANE DOES 1-100

13· · · · · · · · · · · · · · ·Defendants· ·.

14

15· ·Adv. Pro. No. 20-03004 (JCW)

16· ·--------------------------------------------X

17· · · · · · · ·***CONFIDENTIAL***

18· · · VIDEOTAPED DEPOSITION OF AMIEL GROSS

19

20

21· ·DATE:· June 2, 2021

22· ·TIME:· 9:33 a.m.

23· ·PLACE:· ***REMOTE***

24· ·BEFORE:· Rebecca Schaumloffel, RPR, CCR-NJ

25· ·JOB NO:· 194940

Case 21-03023    Doc 1-11    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
11    Page 2 of 29



Page 20
·1· · · · · · · · · · ·A. GROSS

·2· · · · Q.· · And did he retire or did he stay

·3· ·with the company in some respect?

·4· · · · A.· · He retired.

·5· · · · Q.· · Now, up until 2019, did you have

·6· ·any direct contact with Mark Rayfield?

·7· · · · A.· · Prior to 2019?

·8· · · · Q.· · Yes.

·9· · · · A.· · No.

10· · · · Q.· · Okay.· And how about the senior

11· ·leadership of the enterprise in Paris, did

12· ·you have any communications with them up

13· ·until the beginning of 2019?

14· · · · · · · MR. JONES:· Object to form.

15· · · · A.· · Well, Antoine Vignial,

16· ·V-I-G-N-I-A-L, who is the Group General

17· ·Counsel, I had some interaction with him.

18· ·And at least once, maybe more, I was involved

19· ·in a presentation or an update on the

20· ·asbestos litigation in the US, the asbestos

21· ·litigation involving CertainTeed.

22· · · · Q.· · And who was the audience for that?

23· · · · A.· · Antoine.

24· · · · Q.· · Oh, just him?

25· · · · A.· · Yeah.
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Page 21
·1· · · · · · · · · · ·A. GROSS

·2· · · · Q.· · Okay.· And up until 2000 -- the

·3· ·beginning of 2019, did you have any direct

·4· ·contact with -- and you'll have to excuse me

·5· ·for mispronouncing his name -- Benoit Bazin?

·6· · · · A.· · No.

·7· · · · Q.· · And how about the --

·8· ·Mr. Chalendar?

·9· · · · A.· · No.

10· · · · Q.· · Okay.· And Mr. Sreedhan?

11· · · · A.· · No.

12· · · · Q.· · Who else besides yourself, between

13· ·2016 and 2019, was responsible for asbestos

14· ·litigation?· You already mentioned

15· ·Mr. Starczewski, but were there others?

16· · · · A.· · Yeah.· At the attorney level, Rick

17· ·Taylor.· We had a paralegal named Brenda

18· ·Robertson.· We had two administrative

19· ·assistants, Leslie Dallas and Debbie Vechio.

20· · · · Q.· · So the only attorneys working on

21· ·asbestos was yourself -- were yourself,

22· ·Mr. Taylor, and Mr. Starczewski?

23· · · · A.· · Um-hum, yes.

24· · · · Q.· · During the time that -- between

25· ·2016 and 2019, did you develop any
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Page 22
·1· · · · · · · · · · ·A. GROSS

·2· ·understanding of how decisions were made

·3· ·within the Saint-Gobain organization and who

·4· ·needed to authorize final decisions?

·5· · · · A.· · I did.

·6· · · · Q.· · Okay.· Could you describe what you

·7· ·learned about that?

·8· · · · · · · MR. JONES:· Let me caution the

·9· · · · witness about revealing any privileged

10· · · · communications and/or privileged

11· · · · information.· I don't know now and

12· · · · I'll object on the basis of foundation

13· · · · about how he came to any such

14· · · · understanding.

15· · · · A.· · So what I learned is that with

16· ·respect to significant decisions, especially

17· ·in the context of mass tort, toxic tort in

18· ·the US, that the French were consulted and --

19· ·more than consulted, were sought for approval

20· ·in connection with significant actions in the

21· ·US and financially consequential actions in

22· ·the US.

23· · · · Q.· · And how did you come to understand

24· ·that?

25· · · · · · · MR. JONES:· Same caution about
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Page 23
·1· · · · · · · · · · ·A. GROSS

·2· · · · privileged communications.

·3· · · · A.· · Primarily in the context of the

·4· ·PFOA litigation and with respect to Tom

·5· ·Kominsky's efforts and request for approval

·6· ·from Pierre-André, the Global Chairman in

·7· ·Paris, with respect to significant decisions

·8· ·involving the PFOA matter in the US.

·9· · · · Q.· · And Tom Kominsky, what was his

10· ·position?

11· · · · A.· · He was CEO of -- well, I think

12· ·initially he may have been the general

13· ·delegate for North America, but at some

14· ·point, it became CEO.· And I think that was

15· ·in the 2017 to 2019 time period.

16· · · · Q.· · Okay.· And without getting into

17· ·any specifics about the PFOA litigation, am I

18· ·understanding you to say that when there were

19· ·significant decisions that needed to be made

20· ·in that litigation, you somehow gained an

21· ·understanding that Mr. Kominsky needed to get

22· ·approval from someone in Paris before making

23· ·those decisions?

24· · · · · · · MR. JONES:· Same objection.

25· · · · I'll pass to Mr. Wyner about whether
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Page 24
·1· · · · · · · · A. GROSS

·2· ·there should be an instruction about

·3· ·not revealing any privileged

·4· ·communication --

·5· · · · ·MS. CHRISTENSEN:· You've made

·6· ·this objection like every single time.

·7· ·You don't need to keep doing it.

·8· ·We've acknowledged it.· So we've heard

·9· ·it.· And unless I'm instructing him

10· ·not to answer, we hear you.· He is

11· ·going to answer the question.· You can

12· ·answer that question.

13· · · · ·MR. JONES:· Yeah, but -- I'm

14· ·sorry, Ms. Christensen, but the

15· ·privilege belongs either to DBMP or

16· ·its affiliate companies, not to

17· ·Mr. Gross.

18· · · · ·MS. CHRISTENSEN:· Mr. Gross can

19· ·answer this question that was just

20· ·asked.

21· · · · ·MR. JONES:· I understand your

22· ·advice to your client.· Mr. Wyner.

23· · · · ·MR. WYNER:· As before, we have

24· ·an instruction not to reveal

25· ·privileged communications or work
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Page 25
·1· · · · · · · · · · ·A. GROSS

·2· · · · product.· We expect Mr. Gross to

·3· · · · follow that instruction.

·4· · · · · · · MR. JONES:· If you can answer

·5· · · · it, Mr. Gross, without revealing that,

·6· · · · I leave that to you and your counsel,

·7· · · · but that is the standing instruction.

·8· · · · · · · THE WITNESS:· Could the Court

·9· · · · Reporter please read back the

10· · · · question?· Or, Mr. Goldman, could you

11· · · · reask it?

12· · · · · · · MR. GOLDMAN:· We can have the

13· · · · Court Reporter read it back.

14· · · · · · · (Record read.)

15· · · · · · · MR. JONES:· Same objections and

16· · · · instruction.

17· · · · A.· · Yeah, I mean, there were numerous

18· ·occasions that I witnessed where Tom was --

19· ·he was in Paris or traveling to Paris and we

20· ·were waiting on a decision to proceed with an

21· ·action that was, you know, in the millions of

22· ·dollars range concerning environmental and

23· ·related matters.

24· · · · Q.· · And did you have any -- before

25· ·beginning 2019, did you have any similar
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Page 26
·1· · · · · · · · · · ·A. GROSS

·2· ·types of experience in the asbestos arena?

·3· · · · · · · MR. JONES:· Same objection and

·4· · · · instruction.· To the extent you share

·5· · · · communications, I would ask you not

·6· · · · to, Mr. Gross.· Thank you.

·7· · · · A.· · Well, I was aware, when I started,

·8· ·that any bankruptcy on behalf of CertainTeed

·9· ·or involving CertainTeed would require

10· ·approval from Paris.

11· · · · Q.· · You were aware when you started?

12· · · · A.· · Um-hum, yes.

13· · · · Q.· · All right.· And how did you become

14· ·aware of that?

15· · · · · · · MR. JONES:· Same caution and

16· · · · instruction.

17· · · · A.· · From Tim Feagans, the General

18· ·Counsel.

19· · · · Q.· · And what did he say to you in that

20· ·regard?

21· · · · A.· · It was --

22· · · · · · · MR. JONES:· Let me, please,

23· · · · Mr. Gross, I apologize, but I need to

24· · · · interpose my objection and

25· · · · instruction.
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Page 27
·1· · · · · · · · A. GROSS

·2· · · · ·If this is a privileged

·3· ·communication between you and what I

·4· ·think you've testified or whom I think

·5· ·you've testified to is the former

·6· ·General Counsel, I ask you not to

·7· ·share it.· I instruct you not to share

·8· ·it.

·9· · · · ·MS. CHRISTENSEN:· You've made a

10· ·standing objection.· This is what --

11· ·every single question you don't get to

12· ·then say I am interjecting, you can't

13· ·answer in a privilege.· You've made it

14· ·a standing objection.

15· · · · ·MR. JONES:· I understand that

16· ·that's your position, Ms. Christensen.

17· ·I haven't heard anybody acknowledge

18· ·that I have a standing objection on

19· ·privilege.

20· · · · ·MS. CHRISTENSEN:· You said it

21· ·yourself.

22· · · · ·MR. JONES:· We are not going to

23· ·proceed with the revelation of

24· ·privileged communications if we can

25· ·avoid it here today.
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Page 28
·1· · · · · · · · · · ·A. GROSS

·2· · · · · · · MS. CHRISTENSEN:· Well, that

·3· · · · question is not privileged, so he can

·4· · · · answer.

·5· ·BY MR. GOLDMAN:

·6· · · · Q.· · Let me maybe make this a little

·7· ·bit easier.· This conversation or

·8· ·conversations you had with Mr. Feagans, was

·9· ·this in the context of you asking for legal

10· ·advice for or from the company?

11· · · · A.· · No, it was during my interview for

12· ·the job.

13· · · · Q.· · Okay.· All right.· So what did he

14· ·say with regard to bankruptcy occurring?

15· · · · A.· · Well, the topic came up because a

16· ·previous client that I represented,

17· ·Rapid-American Corporation, had recently

18· ·filed for bankruptcy, this is an asbestos

19· ·defendant.· And so the topic came up during

20· ·my interview.· And he said emphatically that

21· ·won't happen here.· The French will never

22· ·allow CertainTeed to file for bankruptcy.

23· ·Bankruptcy has a different meaning in France,

24· ·there is a stigma associated with it, and

25· ·they won't approve it.· They won't allow it.
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Page 29
·1· · · · · · · · · · ·A. GROSS

·2· · · · Q.· · Besides that conversation, any

·3· ·time before 2000 -- beginning of 2019, did

·4· ·you have any discussions about -- and you can

·5· ·answer this one yes or no -- any discussions

·6· ·about a bankruptcy involving CertainTeed or a

·7· ·CertainTeed-related entity?

·8· · · · A.· · Yes.

·9· · · · Q.· · And when was that, approximately?

10· · · · A.· · Probably in 2015.

11· · · · Q.· · Okay.· Were there other

12· ·conversations in addition to 2015 before

13· ·2019?

14· · · · A.· · There may have been.· It may have

15· ·come up another time in passing.

16· · · · Q.· · And with regard to this 2015, this

17· ·was a conversation you had?

18· · · · A.· · It was -- yeah, it was -- maybe it

19· ·was in passing, too, but it was -- I gained

20· ·an understanding of how the issue was, at

21· ·that point in time, viewed.

22· · · · Q.· · And from whom did you get that

23· ·understanding?

24· · · · A.· · Probably Mike Starczewski.

25· · · · Q.· · Okay.· And was this in the context
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Page 45
·1· · · · · · · · · · ·A. GROSS

·2· ·about it prior.

·3· · · · Q.· · And who is Craig Smith?

·4· · · · A.· · Craig Smith is a corporate lawyer.

·5· ·I believe at the time that this was sent, he

·6· ·would have been a Co-Deputy General Counsel

·7· ·for Saint-Gobain Corporation.

·8· · · · Q.· · And when did you first learn that

·9· ·Project Horizon would involve SG North

10· ·America's efforts to transfer all of a

11· ·subsidiary's asbestos liabilities into a

12· ·newly formed company?

13· · · · A.· · I probably at that point in time

14· ·suspected that.· I'm not sure if I -- I don't

15· ·recall when I had conversations in the, you

16· ·know, days around that, receiving that email,

17· ·but I think that, at that moment in time, I

18· ·knew what was happening.

19· · · · Q.· · And how did you know what was

20· ·happening by that -- withdrawn.

21· · · · · · · When you say by "that point in

22· ·time," you're talking about June of the year

23· ·2019?

24· · · · A.· · Um-hum, yes.

25· · · · Q.· · Okay.· And why or how did you
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Page 46
·1· · · · · · · · · · ·A. GROSS

·2· ·think you knew what was happening by

·3· ·June 3rd?

·4· · · · A.· · Because I'm familiar with the

·5· ·Bestwall case.

·6· · · · Q.· · Okay.· How did you become familiar

·7· ·with the Bestwall case?

·8· · · · A.· · Through my experience working as

·9· ·an asbestos defense lawyer.

10· · · · Q.· · It was highly publicized?

11· · · · A.· · I don't know if everybody on the

12· ·street corner would have noticed it, but I

13· ·was certainly aware of it, you know, through

14· ·interactions with GP.· It was definitely

15· ·something that came on my radar when it

16· ·happened.

17· · · · Q.· · What caused you, before June 3,

18· ·2019, to think that something like a Bestwall

19· ·bankruptcy might be a possibility now for

20· ·CertainTeed?

21· · · · A.· · Because I knew that

22· ·Georgia-Pacific had just blazed a trail, so

23· ·to speak, or I suppose you could say Garlock

24· ·blazed a trail, but, you know, here was

25· ·Georgia-Pacific, you know, putting all their
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Page 47
·1· · · · · · · · · · ·A. GROSS

·2· ·asbestos liabilities into a North Carolina

·3· ·company and running it into bankruptcy.

·4· · · · · · · So knowing what I know about the

·5· ·history of CertainTeed asbestos litigation, I

·6· ·knew that that was what was being

·7· ·contemplated.

·8· · · · Q.· · And going back to paragraph 17,

·9· ·you say, "As part of Project Horizon, the new

10· ·company then filed a pre-planned bankruptcy

11· ·after approximately 90 days."

12· · · · · · · What did you mean by the term "a

13· ·pre-planned bankruptcy"?

14· · · · A.· · I meant that the first day

15· ·pleadings of the bankruptcy for the new North

16· ·Carolina entity was being prepared months in

17· ·advance of any decision ever being made to

18· ·restructure.

19· · · · Q.· · How did you know that?

20· · · · A.· · I knew that because I was involved

21· ·in a Project Horizon meeting where that was

22· ·the purpose.

23· · · · Q.· · And when was that meeting?

24· · · · A.· · August 13, 2019.

25· · · · Q.· · That's right.· Okay.· You say in
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Page 84
·1· · · · · · · · · · ·A. GROSS

·2· · · · Q.· · Okay.· And what was -- what was

·3· ·the subject of what he wanted to talk about?

·4· · · · · · · MR. JONES:· Let me caution the

·5· · · · witness that the subject is fair and

·6· · · · can be shared, but if there's a

·7· · · · communication here that's privileged

·8· · · · and/or work product of the company, I

·9· · · · would ask you not to share it.

10· · · · A.· · So he closed the door and said

11· ·they're filing.· Well, the French still have

12· ·to approve it, Pierre-André and Benoit, but

13· ·it's happening.

14· · · · Q.· · Okay.· And that was on the -- in

15· ·the filing -- you're talking about filing the

16· ·divisional merger or filing the bankruptcy?

17· · · · · · · MR. JONES:· Same instruction.

18· · · · A.· · The word that I heard was

19· ·"filing," and I did not draw a meaningful

20· ·distinction between the divisional merger and

21· ·the filing.

22· · · · Q.· · And why not?

23· · · · A.· · Because they were one in the same

24· ·in my understanding.· The first was a means

25· ·to the end.
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·1· · · · · · · · · · ·A. GROSS

·2· · · · Q.· · And what is the basis of that

·3· ·understanding that you have?

·4· · · · A.· · The basis is everything we've just

·5· ·discussed, my experience, my knowledge of

·6· ·facts, my training.· And, further, he

·7· ·mentioned that the restructuring would happen

·8· ·in a few weeks and that the filing in January

·9· ·was a done deal.

10· · · · Q.· · So the restructuring meant the

11· ·divisional merger?

12· · · · A.· · Yes.

13· · · · Q.· · And the filing in January meant to

14· ·you what?

15· · · · A.· · The Chapter 11 filing for

16· ·bankruptcy protection.

17· · · · Q.· · Okay.· And was that like the first

18· ·thing he said to you in this meeting once you

19· ·got into the huddle room?

20· · · · A.· · The first thing he said was

21· ·they're filing.

22· · · · Q.· · Okay.· And how long did this

23· ·conversation take?

24· · · · A.· · Five minutes.

25· · · · Q.· · Okay.· So could you tell me what
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·1· · · · · · · · · · ·A. GROSS

·2· ·else was said during that meeting, unless

·3· ·you're being asked for or giving legal advice

·4· ·or Mr. Starczewski was telling you about

·5· ·legal advice.

·6· · · · A.· · That was it.· It was a short

·7· ·conversation to let me know what was

·8· ·happening.

·9· · · · Q.· · And did he mention who -- when he

10· ·referred to the French have to approve, my

11· ·words not yours, but did he tell you who in

12· ·particular needed to give the approval, which

13· ·individuals?

14· · · · A.· · I recall Pierre-André and Benoit.

15· · · · Q.· · You recall him mentioning those --

16· ·the two of them?

17· · · · A.· · Yes.· Neither of which was the

18· ·least bit surprising.

19· · · · Q.· · Okay.· Do you recall whether he

20· ·told you Mr. Rayfield had approved as of that

21· ·time?

22· · · · A.· · That -- Mr. Rayfield was not

23· ·mentioned.

24· · · · Q.· · Did Mr. Starczewski give you any

25· ·kind of an anticipated date when final
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·1· · · · · · · · · · ·A. GROSS

·2· · · · A.· · Yes.

·3· · · · Q.· · Okay.· And where did -- did you in

·4· ·fact meet for coffee?

·5· · · · A.· · Yes.

·6· · · · Q.· · And where did you meet?

·7· · · · A.· · We met at the Green Engine fire

·8· ·company coffee shop in Ardmore, Pennsylvania.

·9· · · · Q.· · About what time of day?

10· · · · A.· · Around noon.

11· · · · Q.· · Okay.· And what was the subject of

12· ·the meeting?

13· · · · A.· · The subject of the meeting was

14· ·staffing, the staffing decision that had just

15· ·been made, along with my future at the

16· ·company.

17· · · · Q.· · And could you tell me a little bit

18· ·more what you mean by the staffing -- well,

19· ·the staffing decision that had just been made

20· ·was Mike's change in position and Ms. Brush's

21· ·filling his old position?

22· · · · A.· · Yes.

23· · · · Q.· · And did she tell you in any more

24· ·detail what Mike's functional

25· ·responsibilities were going to be in his new
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·1· · · · · · · · · · ·A. GROSS

·2· ·position?

·3· · · · A.· · I recall that she mentioned that

·4· ·the bankruptcy was going to take several

·5· ·years.

 · · · ·

 · · · ·
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·1· · · · · · · · · · ·A. GROSS

·2· ·understanding that any divisional merger

·3· ·needed to be first approved by executives in

·4· ·France?

·5· · · · · · · MR. JONES:· Same objection and

·6· · · · instruction.

·7· ·BY MR. GOLDMAN:

·8· · · · Q.· · You can answer that yes or no.

·9· · · · A.· · I learned that the company line

10· ·was being disseminated in a formal way

11· ·internally.

12· · · · Q.· · In a what way?· In a?

13· · · · A.· · In a formal way.

14· · · · Q.· · What do you mean by that?

15· · · · A.· · I mean that there was -- there was

16· ·an official company story about what was

17· ·happening that was presented.

18· · · · Q.· · Was there any part of that

19· ·official company story which you believe was

20· ·not true?

21· · · · A.· · I believe it in large part was

22· ·inaccurate and misleading.

23· · · · Q.· · Were the attendees at the meeting

24· ·told that this was the story they should tell

25· ·if asked?
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·1· · · · · · · · · · ·A. GROSS

·2· · · · · · · MR. JONES:· Objection.· Object

·3· · · · to the extent it calls for legal

·4· · · · advice.

·5· · · · A.· · That was not -- that was not

·6· ·stated.· But the presentation was related to

·7· ·the notion that this was a legitimate

·8· ·transaction to create optionality, etc, etc.

·9· · · · · · · But, no, to answer your question,

10· ·no one ever stood up and said this is the

11· ·official company story that you should be

12· ·aware of.

13· · · · Q.· · But you believe that several

14· ·aspects of this official company story were

15· ·not true; is that correct?

16· · · · A.· · Yes.

17· · · · Q.· · Okay.· Which aspects did you

18· ·believe were not true?

19· · · · A.· · That it was a legitimate

20· ·transaction for purpose of creating

21· ·optionality.

22· · · · Q.· · And why did you believe that not

23· ·to be true?

24· · · · A.· · Because I believed and knew that

25· ·the real purpose was to wind up with a sub --
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·2· ·an entity --

·3· · · · · · · MR. JONES:· Before you finish,

·4· · · · let me ask you not to share any

·5· · · · privileged communications.

·6· · · · A.· · An entity loaded with asbestos

·7· ·liability for purposes of a bankruptcy

·8· ·proceeding and ultimate estimation of capped

·9· ·liability that was less than continuing

10· ·business as usual.

11· · · · Q.· · And you believed that based on the

12· ·conversations that you have described

13· ·earlier?

14· · · · A.· · Yes, and my experience and

15· ·training.

16· · · · Q.· · Okay.· And you mentioned an

17· ·ultimate estimation.· What caused you to

18· ·believe that there would be -- that an

19· ·object -- well, withdrawn.

20· · · · · · · Did you understand that an

21· ·estimation proceeding was part of the

22· ·objective of the bankruptcy?

23· · · · A.· · Of course.

24· · · · Q.· · Okay.· And what was the basis --

25· ·what's your basis of that understanding?
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·2· · · · A.· · My factual knowledge, my

·3· ·experience, and my training.

·4· · · · Q.· · And focusing on your factual

·5· ·knowledge, could you explain what that is

·6· ·with regard to an ultimate estimation being

·7· ·an objective of the bankruptcy proceeding?

·8· · · · A.· · Well, that's what happened with

·9· ·Garlock to a favorable outcome.· And that,

10· ·you know, was where the Bestwall matter was

11· ·heading, and so -- I mean, that's -- I mean,

12· ·the understanding is that the end objective

13· ·is to obtain a final asbestos liability bill

14· ·for less.

15· · · · Q.· · For less than what?

16· · · · A.· · Less than the tort system.

17· · · · Q.· · And what's the basis of your

18· ·understand -- of that understanding?

19· · · · A.· · Garlock, Bestwall, August 13th,

20· ·October 10th.

21· · · · Q.· · Was estimation discussed or were

22· ·you present for any discussion of estimation

23· ·within the -- within or among or including

24· ·any CertainTeed or Saint-Gobain personnel?

25· · · · A.· · The estimation is further down the
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·1· · · · · · · · · · ·A. GROSS

·2· ·line.· I don't recall having a conversation

·3· ·about estimation, except to the extent that

·4· ·Charlie Mullin was rendering opinions on that

·5· ·topic.

·6· · · · Q.· · And you're referring back to your

·7· ·finding out or hearing that the executives in

·8· ·France loved Charlie Mullin?

·9· · · · A.· · I don't know that my knowledge or

10· ·my understanding that the French loved

11· ·Charlie Mullin is directly tied to that.  I

12· ·mean, I had an understanding that he was

13· ·evaluating the numbers.

14· · · · Q.· · Right.· But you've testified

15· ·earlier, and I don't mean to put words in

16· ·your mouth, so if I'm incorrect, correct me,

17· ·but I think you testified earlier that you

18· ·heard that the French loved Charlie Mullin

19· ·because he would be great in estimation, a

20· ·great witness, something to that effect.

21· · · · · · · Is that -- have I got that right

22· ·as to what you heard?

23· · · · A.· · Yeah.· I mean, but, again, I'm

24· ·struggling with a recollection of the term

25· ·"final estimation."
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·1· · · · · · · · · · ·A. GROSS

·2· ·accurate.· It's not truthful.

·3· · · · Q.· · Were you ever told that there was

·4· ·going to be documentation created of

·5· ·independence for the purpose of misleading

·6· ·others?

·7· · · · · · · MR. JONES:· Object to the form

·8· · · · of the question and to the extent it

·9· · · · may call for privileged communication.

10· · · · A.· · I understood that the official

11· ·company story was going to be well documented

12· ·and all the necessary steps and bells and

13· ·whistles were going to be implemented and

14· ·rolled out so that -- so that it would have

15· ·the appearance of being legitimate.

16· · · · Q.· · And where did you -- from where

17· ·did you get that understanding?

18· · · · A.· · Well, like I said, I knew that

19· ·there was -- in the context of the

20· ·restructuring, that there was a board and

21· ·there was a CEO and there was a corporate

22· ·structure and there was subsidiary that was

23· ·operating and there was a series of

24· ·agreements between -- intercompany agreements

25· ·that were all established to set up the
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·1· · · · · · · · · · ·A. GROSS

·2· ·infrastructure to carry out the objective.

·3· · · · Q.· · Did you -- were you told or were

·4· ·you told anything that caused you to believe

·5· ·that that was not in fact what was happening?

·6· · · · A.· · Well, I believe that all those

·7· ·corporate actions were taking place.· I mean,

·8· ·I'm not saying they weren't taking place.

·9· · · · Q.· · Right.· But --

10· · · · A.· · But -- go ahead.

11· · · · Q.· · Okay.· No, you sound like you also

12· ·believe they were not authentic maybe,

13· ·either.

14· · · · · · · MR. JONES:· Object to the

15· · · · question.

16· · · · A.· · I would sign on to that.

17· · · · Q.· · Okay.· Could you -- that's my

18· ·word, not yours, but could you explain to me

19· ·what your understanding of that is?· Let me

20· ·reword the question.

21· · · · · · · Did you question the legitimacy of

22· ·the independence of the board of managers?

23· · · · A.· · Yes, for a number of reasons, but,

24· ·I mean, I know Larry Rayburn was -- he is a

25· ·former Saint-Gobain -- or, pardon me, maybe
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·1· · · · · · · · · · ·A. GROSS

·2· ·he was CertainTeed, he is a former in-house

·3· ·lawyer and he was a good candidate to fill

·4· ·that seat.· He knew what to do and what to

·5· ·say, and so he was recruited for that

·6· ·position.· I mean, what do you want me to

·7· ·say?

·8· · · · Q.· · Do you know Joseph Bondi?

·9· · · · A.· · Yeah, I know him.

10· · · · Q.· · And how do you know him?

11· · · · A.· · I know he's a management level

12· ·member of CertainTeed Corp. or whatever old

13· ·CertainTeed, new CertainTeed.

14· · · · Q.· · And did you ever have any

15· ·conversations with him about the divisional

16· ·merger or the filing of the bankruptcy?

17· · · · A.· · I think the only conversations

18· ·I've had with him were in the context of his

19· ·deposition preparation.

20· · · · Q.· · Okay.· And the -- Lawrence

21· ·Rayburn, do you know hum?

22· · · · A.· · That, too, I just referred to.

23· ·Larry Rayburn.

24· · · · Q.· · Okay.· And did you know him before

25· ·the bankruptcy?
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·1· · · · · · · · · · ·A. GROSS

·2· · · · A.· · By email and not very well.

·3· · · · Q.· · Okay.· On subjects other than the

·4· ·bankruptcy?

·5· · · · A.· · Yeah, I think he was just -- he

·6· ·was retiring when I started.

·7· · · · Q.· · Okay.· And how about Sean Knapp,

·8· ·do you know him?

·9· · · · A.· · I just know him as a

10· ·CertainTeed -- well, sorry, no.· I know his

11· ·name.· I don't know him.

12· · · · Q.· · Okay.· Were you present when there

13· ·were any discussions about testifying to the

14· ·company lying during depositions?

15· · · · A.· · Yes.

16· · · · · · · MR. JONES:· Let me object to the

17· · · · question, both on the ground that if

18· · · · he is going to disclose privileged

19· · · · communications or work product of

20· · · · counsel, he should not, and, frankly,

21· · · · to the tenor of the question.

22· · · · A.· · I mean, frankly, I don't know how

23· ·I can answer that without sharing my

24· ·conversations with Mr. Jones and others.

25· · · · · · · MS. CHRISTENSEN:· Which you
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·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ) 20-03004 (JCW)
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · · ·REMOTE VIDEOTAPED 30(b)(6) DEPOSITION

20· · · · ·OF DBMP LLC by MICHAEL T. STARCZEWSKI

21· · · · · · · · ·Malvern, Pennsylvania

22· · · · · · · · · ·December 15, 2020

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO.187730
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Page 58

·1· · · · · ·Confidential - M. Starczewski

·2· · · ·A.· · In connection with the California

·3· ·law, yes.· Again, as I said, if a distributor

·4· ·had a -- what the old CertainTeed believed

·5· ·was a potentially valid claim for

·6· ·indemnification, CertainTeed would accept the

·7· ·defense of that case, and if it settled that

·8· ·case, it would cover the distributor in the

·9· ·release of that case.· So, it never got to

10· ·the point where they actually had to pursue

11· ·an indemnification claim against old

12· ·CertainTeed.

13· · · · · · ·There are also -- and I don't know

14· ·if I mentioned this previously or not.· There

15· ·are under state -- state laws in some

16· ·jurisdictions where a cross-claim or a

17· ·third-party claim for contribution or

18· ·indemnification are -- they are either

19· ·routinely asserted in response to a complaint

20· ·or they are deemed asserted or preserved

21· ·under state law, so they don't even have to

22· ·be asserted.

23· · · ·Q.· · Has any protected party ever used a

24· ·final ruling to establish a right of

25· ·indemnification from Old CT or DBMP?
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·2· · · ·A.· · Not that I'm aware of for the

·3· ·reasons that I have just testified to, no.

·4· · · · · · ·MR. JONES:· Todd, we have been at

·5· · · ·it over an hour.· Is this a good time for

·6· · · ·a convenience break?

·7· · · · · · ·MR. PHILLIPS:· Sure.

·8· · · · · · ·MR. JONES:· Take five or ten?

·9· · · · · · ·MR. PHILLIPS:· How about -- it's

10· · · ·11:07.· Why don't we come back at 11:17?

11· · · · · · ·MR. JONES:· Perfect.

12· · · · · · ·MR. PHILLIPS:· All right.

13· · · · · · ·THE VIDEOGRAPHER:· We are going off

14· · · ·record.· The time is 11:07.

15· · · · · · ·(Recess taken.)

16· · · · · · ·THE VIDEOGRAPHER:· We're back on

17· · · ·record.· The time is 11:18.

18· ·BY MR. PHILLIPS:

19· · · ·Q.· · Mr. Starczewski, what is the basis

20· ·for DBMP's statement that it filed its

21· ·bankruptcy in good faith?

22· · · ·A.· · The basis for that is DBMP filed

23· ·the bankruptcy case in order to accomplish

24· ·the results provided for under the Bankruptcy

25· ·Code; that is, to fully, finally and
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·1· · · · · ·Confidential - M. Starczewski

·2· ·equitably resolve both the pending and the

·3· ·future claims that might be asserted against

·4· ·DBMP.· And it has -- and it has, as I said,

·5· ·done so in good faith, with the intention of

·6· ·reaching a consensual resolution of the

·7· ·bankruptcy with the members of the committee

·8· ·and the FCR.

·9· · · ·Q.· · What does "good faith" mean to

10· ·DBMP?

11· · · ·A.· · "Good faith" means with an honest

12· ·view towards accomplishing that which is a

13· ·legally obtainable result for it.

14· · · ·Q.· · What documents, if any, support the

15· ·basis for DBMP's statement that it filed in

16· ·good faith?

17· · · ·A.· · I'm not sure if there is a document

18· ·that can in and of itself demonstrate good

19· ·faith.· I believe the conduct of DBMP

20· ·throughout this case, and indeed even prior

21· ·to the filing of this case, demonstrates that

22· ·DBMP has been acting in good faith.

23· · · ·Q.· · Any other basis besides what you've

24· ·already said for support for the statement

25· ·that DBMP filed in good faith?
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·2· · · ·A.· · It's DBMP's conduct, some of which

·3· ·is demonstrated through the documents filed

·4· ·in this case.· DBMP reached out to certain

·5· ·potential representatives of the committee

·6· ·even prior to filing the bankruptcy, in the

·7· ·attempt to -- notifying those individuals and

·8· ·create a potential claimant committee or what

·9· ·was referred to as an ad hoc committee, in

10· ·order to hopefully expedite potential

11· ·settlement negotiations.

12· · · · · · ·DBMP has reached out to

13· ·representatives of the current committee and

14· ·the FCR, indicating its bona fide desire to

15· ·enter into settlement negotiations in an

16· ·attempt to resolve this case.

17· · · · · · ·It has -- even prior to receiving

18· ·discovery requests, had produced information

19· ·to representatives of the committee that it

20· ·believed would be relevant and necessary to

21· ·the committee and the FCR's analysis of

22· ·issues in this case.· It's since worked with

23· ·the committee to respond in good faith to

24· ·discovery requests, to provide information,

25· ·and again, it has continued to indicate that
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·2· ·it remains open to negotiation with the

·3· ·committee and the FCR.

·4· · · ·Q.· · Any other bases for the good faith?

·5· · · ·A.· · That's what comes to mind

·6· ·currently.

·7· · · ·Q.· · You mentioned conduct pre-petition.

·8· ·What did you mean by that?

·9· · · ·A.· · Reaching out to what was referred

10· ·to in our papers as the ad hoc committee or

11· ·certain representatives from certain

12· ·plaintiffs' firms that DBMP thought might

13· ·serve on a potential committee, if the

14· ·bankruptcy were indeed filed, as it was.

15· · · ·Q.· · Does any other pre-petition conduct

16· ·reflect that you entered bankruptcy in good

17· ·faith?

18· · · ·A.· · That and the indication that it was

19· ·willing to negotiate with those entities, but

20· ·that's what I was referring to.

21· · · ·Q.· · What was Project Horizon,

22· ·Mr. Starczewski?

23· · · ·A.· · Project Horizon was an analysis by

24· ·the former CertainTeed Corporation, as well

25· ·as its ultimate corporate parent,
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·2· ·Saint-Gobain Corporation, into whether

·3· ·undertaking a corporate restructuring for the

·4· ·potential consideration of a future

·5· ·bankruptcy filing would be the best

·6· ·methodology for resolving the former

·7· ·CertainTeed Corporation's asbestos

·8· ·liabilities.

·9· · · ·Q.· · So, it was an analysis?· Is that

10· ·how you would describe it?

11· · · ·A.· · Yes.· It was a study, consideration

12· ·of that possibility.

13· · · ·Q.· · When you say "that possibility,"

14· ·it's the possibility of a later bankruptcy?

15· · · ·A.· · Well, to undertake a restructuring

16· ·with the view towards giving the company the

17· ·flexibility to consider and pursue a future

18· ·bankruptcy if the newly created entity deemed

19· ·that to be appropriate.· It really focused

20· ·more on the restructuring piece of it, in my

21· ·view.

22· · · ·Q.· · Isn't it true, Mr. Starczewski,

23· ·that Project Horizon was not to be disclosed

24· ·to anyone inside or outside of the company

25· ·other than those who had signed a
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·2· ·non-disclosure agreement?

·3· · · ·A.· · Yes, that was -- that is correct.

·4· ·I can't say definitively that everyone who

·5· ·had knowledge of Project Horizon signed an

·6· ·NDA, but for the most part, if anyone was

·7· ·participating in the project, they were --

·8· ·they were sent an NDA to sign.

·9· · · ·Q.· · Are you aware of any employees or

10· ·officers or directors or anyone else that had

11· ·knowledge of it but didn't sign a

12· ·non-disclosure agreement?

13· · · ·A.· · To my recollection, and we talked

14· ·about some of these individuals in my

15· ·individual deposition, but some of the

16· ·executives with Compagnie de Saint-Gobain in

17· ·Paris who were advised of Project Horizon, I

18· ·don't believe they signed NDAs.· I don't know

19· ·whether there was anyone in the U.S. who was

20· ·advised of Project Horizon that did not sign

21· ·an NDA.· It's possible.· I just don't know.

22· · · ·Q.· · Why was --

23· · · ·A.· · Most participants did, however.

24· · · ·Q.· · Why weren't the executives at

25· ·Compagnie de Saint-Gobain in France required
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·2· ·to sign a non-disclosure agreement?

·3· · · · · · ·MR. JONES:· Object to foundation.

·4· · · ·A.· · I don't know -- I don't recall the

·5· ·reason for that.· I would say they weren't

·6· ·actively involved in the project itself.

·7· ·They were just advised of ongoing -- the

·8· ·ongoing project.· But other than that, I

·9· ·don't know.

10· · · ·Q.· · When was Project Horizon disclosed

11· ·to individuals inside DBMP's and Old CT's

12· ·affiliates, other than those working on or

13· ·assigned to Project Horizon?

14· · · ·A.· · I am sorry.· I don't quite follow

15· ·you.

16· · · ·Q.· · Well, there were certain people

17· ·involved in Project Horizon directly; right?

18· · · ·A.· · Yes.

19· · · ·Q.· · When did individuals inside of DBMP

20· ·and the affiliates, when did they learn about

21· ·Project Horizon?

22· · · · · · ·MR. JONES:· Is the question when

23· · · ·did people who did not sign NDAs learn?

24· · · ·I'm missing it, too.· I'm sorry.

25· · · ·Q.· · When did individuals who were not
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·2· ·part of Project Horizon learn about it?

·3· · · ·A.· · Generally speaking, individuals who

·4· ·weren't advised of or aware of Project

·5· ·Horizon would have learned about it at the

·6· ·time of the corporate restructuring in

·7· ·October of 2019.

·8· · · ·Q.· · When was Project Horizon disclosed

·9· ·to the protected distributors?

10· · · ·A.· · Well, Project Horizon was not

11· ·disclosed to the distributors.· The

12· ·distributors would have been -- the protected

13· ·party distributors would have been notified

14· ·of the bankruptcy filing by DBMP in the

15· ·litigation that they were involved in shortly

16· ·after the bankruptcy was filed, but other

17· ·than that, there would have been no such

18· ·disclosure.

19· · · ·Q.· · What about DBMP's and Old CT's

20· ·bankers or lenders?· When would they have

21· ·learned about Project Horizon?

22· · · ·A.· · Again, they would have been

23· ·notified of the corporate restructuring at

24· ·the time that it took place, and subsequently

25· ·they would have been notified of the

Page 67

·1· · · · · ·Confidential - M. Starczewski

·2· ·bankruptcy after the bankruptcy had been

·3· ·filed.

·4· · · ·Q.· · Was Project Horizon and the

·5· ·corporate restructuring disclosed to anybody

·6· ·outside of DBMP and Old CT's affiliates prior

·7· ·to the corporate restructuring?

·8· · · ·A.· · I cannot recall anyone who was so

·9· ·notified, no.· Again, excepting counsel and

10· ·consultants and that type of thing.

11· · · ·Q.· · Were protected distributors

12· ·notified about the actual corporate

13· ·restructuring prior to it happening?

14· · · ·A.· · No.

15· · · ·Q.· · Was Project Horizon disclosed to

16· ·any asbestos plaintiff or asbestos

17· ·plaintiff's attorney prior to the corporate

18· ·restructuring?

19· · · ·A.· · No.

20· · · ·Q.· · Why not?

21· · · ·A.· · Again, the analysis undertaken

22· ·under Project Horizon was kept confidential

23· ·within the company.

24· · · ·Q.· · Do you know if Old CT considered

25· ·disclosing Project Horizon and that analysis
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·2· ·to any asbestos plaintiff or asbestos

·3· ·plaintiff's attorney prior to the corporate

·4· ·restructuring?

·5· · · ·A.· · I don't believe it did.

·6· · · ·Q.· · Did Old CT or any of the non-debtor

·7· ·affiliates consider negotiating a prepackaged

·8· ·plan of reorganization at any time?

·9· · · ·A.· · Can you repeat that question.

10· · · ·Q.· · Did Old CT or any of its non-debtor

11· ·affiliates consider negotiating a prepackaged

12· ·plan of reorganization?

13· · · ·A.· · I am not sure if I can answer that

14· ·question without getting into potential

15· ·attorney-client privilege issues.

16· · · · · · ·MR. JONES:· Do you want to take a

17· · · ·moment and discuss?

18· · · · · · ·THE WITNESS:· Perhaps we should,

19· · · ·yeah.· Should we go off the record and --

20· · · · · · ·MR. PHILLIPS:· Sure.· Let's take a

21· · · ·minute or two and --

22· · · · · · ·THE WITNESS:· Okay.

23· · · · · · ·THE VIDEOGRAPHER:· We're going off

24· · · ·record.· The time is 11:31.

25· · · · · · ·(Discussion held off the record.)
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·2· · · · · · ·THE VIDEOGRAPHER:· Back on record.

·3· · · ·The time is 11:39.

·4· · · · · · ·MR. PHILLIPS:· Can the court

·5· · · ·reporter read back the last question,

·6· · · ·please.

·7· · · · · · ·(Record read as follows:

·8· · · · · · ·"Did Old CT or any of its

·9· · · ·non-debtor affiliates consider

10· · · ·negotiating a prepackaged plan of

11· · · ·reorganization?")

12· · · ·A.· · Yes, the former CertainTeed

13· ·Corporation did consider a potential

14· ·prepackaged bankruptcy.

15· · · ·Q.· · Did Old CT discuss a prepackaged

16· ·plan with anyone outside of the Saint-Gobain

17· ·organization?

18· · · ·A.· · No, other than its agents, such as

19· ·its counsel, but it didn't -- no.

20· · · ·Q.· · Do you know why Old CT did not

21· ·actually engage in a prepackaged plan of

22· ·negotia- -- plan of reorganization?

23· · · · · · ·MR. JONES:· My objection there is

24· · · ·that you should not share communications

25· · · ·from counsel.
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·2· ·written materials about that?

·3· · · ·A.· · I believe, again, that was

·4· ·discussed with counsel, so there would be

·5· ·written materials to or from counsel.  I

·6· ·can't recall off the top of my head anything

·7· ·that didn't involve discussions with counsel

·8· ·on that issue.

·9· · · ·Q.· · But there are written

10· ·communications between DBMP and counsel with

11· ·respect to filing in the Western District of

12· ·North Carolina?

13· · · ·A.· · I believe so, yes.

14· · · ·Q.· · Did the decision to file in the

15· ·Western District of North Carolina have

16· ·anything to do with precedent set in the

17· ·Garlock bankruptcy?

18· · · ·A.· · The Garlock case is one of the

19· ·cases that were filed and handled in the

20· ·Western District of North Carolina that I

21· ·mentioned, yes.

22· · · ·Q.· · Was there any precedent or rulings

23· ·in Garlock that contributed to DBMP's

24· ·decision to file bankruptcy there?

25· · · ·A.· · Again, the decision of where to
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·2· ·file was an issue discussed with counsel.· As

·3· ·I said, I am aware of the Garlock case.  I

·4· ·don't believe that technically it provides

·5· ·any precedential value, but it did

·6· ·demonstrate the successful resolution of an

·7· ·asbestos bankruptcy in that matter.

·8· · · ·Q.· · Was Garlock discussed at Project

·9· ·Horizon meetings?

10· · · · · · ·MR. JONES:· Let me object, only to

11· · · ·the extent the communications would have

12· · · ·been with counsel.

13· · · ·A.· · I am not sure I can recall any

14· ·Project Horizon meetings that did not involve

15· ·counsel that I was involved in.

16· · · ·Q.· · So, there was counsel at every

17· ·Project Horizon meeting, to your knowledge?

18· · · ·A.· · Meetings that I was involved in,

19· ·yes, that I can recall.· I mean, if I had a

20· ·brief discussion with someone on an issue

21· ·just individually, Mr. Panaro or

22· ·Mr. Rayfield, or something along those lines,

23· ·that's possible.· I'm sure that happened.· Of

24· ·course, even then, I'm a counsel, so I still

25· ·believe those discussions are privileged.
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·2· · · ·Q.· · Why were -- why was counsel in

·3· ·attendance at every Project Horizon meeting?

·4· · · ·A.· · The potential restructuring and

·5· ·potential bankruptcy obviously are certainly,

·6· ·in my view and in DBMP's view, complicated

·7· ·legal matters which required litigation

·8· ·advice and assistance.

·9· · · ·Q.· · Was litigation advice and

10· ·assistance necessary in every single Project

11· ·Horizon meeting?

12· · · ·A.· · Again -- I'm sorry.· Did someone

13· ·say something?

14· · · · · · ·The meetings that I was involved

15· ·in, my recollection, counsel was involved,

16· ·again, excluding myself as attorney for

17· ·either CertainTeed Corporation or DBMP.· I am

18· ·sure I had individual conversations with --

19· ·with other people in the company, but in

20· ·terms of formal meetings, as far as I can

21· ·recall, counsel would have been involved.  I

22· ·can't say that was every instance, but as far

23· ·as I can recall, yes.· Outside counsel, I

24· ·should say.

25· · · ·Q.· · In the Project Horizon meetings,
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·2· ·were you acting as legal counsel and advising

·3· ·on bankruptcy issues?

·4· · · ·A.· · I was acting as counsel to provide

·5· ·advice on legal and litigation issues.  I

·6· ·wouldn't necessarily say it was -- it

·7· ·certainly wasn't always bankruptcy related.

·8· ·It would have been much more in terms of the

·9· ·asbestos litigation issues.

10· · · ·Q.· · Were you providing advice on

11· ·restructuring issues?

12· · · ·A.· · Not specifically, except to the

13· ·extent I was commenting on or reiterating or

14· ·involved in discussions of either bankruptcy

15· ·issues or restructuring issues that outside

16· ·counsel had advised on.

17· · · ·Q.· · So, I'm sorry.· Now I am a little

18· ·confused.· So, were you providing advice on

19· ·restructuring and bankruptcy issues in

20· ·Project Horizon meetings?

21· · · ·A.· · I don't consider myself a legal

22· ·expert on either corporate restructurings or

23· ·bankruptcy, but by my previous answer I meant

24· ·to indicate I could have been commenting on

25· ·or relaying advice from Jones Day on those
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·2· · · ·Q.· · Amiel Gross is seconded to DBMP.

·3· ·Did I pronounce that name right?

·4· · · ·A.· · Amiel Gross, yes, that's correct.

·5· · · ·Q.· · And Exhibit 201 indicates that

·6· ·20 percent of Mr. Gross's work time is

·7· ·dedicated to DBMP; is that right?

·8· · · ·A.· · Correct.

·9· · · ·Q.· · What does Mr. Gross spend the other

10· ·80 percent of his work time doing?

11· · · ·A.· · So, similar to Mr. Taylor,

12· ·Mr. Gross prior to the bankruptcy worked on

13· ·various, or worked on -- back up.

14· · · · · · ·Prior to the restructuring, excuse

15· ·me, Mr. Gross worked on CertainTeed

16· ·Corporation asbestos matters in certain

17· ·jurisdictions and overall assisted me in the

18· ·litigation.· Once the restructuring took

19· ·place, he continued to work on those matters.

20· ·However, during both periods of time, he also

21· ·handled other litigation matters for

22· ·Saint-Gobain Corporation.· And so, the

23· ·20 percent was the estimate of how much time

24· ·he had been working on the CertainTeed

25· ·Corporation and then the DBMP asbestos
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·2· ·matters prior to the bankruptcy.

·3· · · ·Q.· · Since the petition date, what role

·4· ·has Mr. Gross been serving for DBMP?

·5· · · ·A.· · Again, similar to Mr. Taylor, once

·6· ·the bankruptcy case had been filed, most of

·7· ·the work in the underlying asbestos

·8· ·litigation ceased, paused, as a result of the

·9· ·stay.· Again, he had some coordination

10· ·efforts with respect to local counsel in his

11· ·states with regard to filing of bankruptcy

12· ·notices and things of that nature.

13· · · · · · ·In addition to that little bit of

14· ·work, he also had responsibility for

15· ·reviewing and processing some of the invoices

16· ·in the bankruptcy matter.· He also provided

17· ·significant support and work in connection

18· ·with the ongoing discovery matters over the

19· ·summer of 2020, particularly in connection

20· ·with the electronic discovery that basically

21· ·was negotiated, and it took place, I think,

22· ·starting sometime in July of 2020.· He also

23· ·assisted in other discovery matters and

24· ·assisted with respect to preparing DBMP

25· ·witnesses for deposition.
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·2· · · · · · ·Mr. Gross did leave Saint-Gobain

·3· ·Corporation late October, so he is no longer

·4· ·obviously currently working on the DBMP

·5· ·matter.

·6· · · ·Q.· · What happened to the 20 percent of

·7· ·his work?· How was that allocated when he

·8· ·left?

·9· · · ·A.· · The invoice review work I have

10· ·reallocated between Mr. Taylor and myself.

11· ·As I said, much of his other work was with

12· ·respect to discovery and deposition issues

13· ·that had been taking place over the summer.

14· ·Notwithstanding what is going on right now,

15· ·those have largely subsided for the time

16· ·being, so there was no need to find someone

17· ·to fill that work.· However, Saint-Gobain

18· ·Corporation is looking to hire someone to

19· ·replace Mr. Gross, and at that point in time,

20· ·I would pursue his or her time to assist with

21· ·the DBMP matter.

22· · · ·Q.· · Do you know why Mr. Gross left?

23· · · ·A.· · I do not.

24· · · ·Q.· · And you testified that his work has

25· ·been reallocated to you and Mr. Taylor?
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·2· · · ·A.· · Yes.· As I said, much of it was the

·3· ·discovery work over the summer, and the

·4· ·electronic discovery work I have now

·5· ·allocated -- to the extent that's still going

·6· ·on, I have Mr. Taylor assisting me with that.

·7· ·We also, as I say, reallocated assignment of

·8· ·the various bankruptcy matter invoices

·9· ·between the two of us.

10· · · ·Q.· · Has Saint-Gobain or DBMP started

11· ·interviewing replacement candidates for

12· ·Mr. Gross?

13· · · ·A.· · I don't know that interviews have

14· ·commenced yet.· I know the hiring process had

15· ·been instituted.· I don't know where it

16· ·stands, however.

17· · · ·Q.· · Do you have an estimation for when

18· ·his replacement would start?

19· · · ·A.· · I do not.

20· · · ·Q.· · And is it a legal position that

21· ·Saint-Gobain is hiring for?

22· · · ·A.· · Yes.· Attorney position, litigation

23· ·attorney.

24· · · ·Q.· · Leslie Dallas is also seconded to

25· ·DBMP; is that right?
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·2· · · ·A.· · That's correct.

·3· · · ·Q.· · Exhibit 201 states that 33 percent

·4· ·of her work time is dedicated to DBMP.· Is

·5· ·that right?

·6· · · ·A.· · Correct.

·7· · · ·Q.· · What does Ms. Dallas do for the

·8· ·other two-thirds of her time?

·9· · · ·A.· · Ms. Dallas is an administrative

10· ·assistant who works for all of the litigation

11· ·attorneys and a paralegal in the department,

12· ·so, the remainder of her time would be

13· ·devoted to assisting those other personnel in

14· ·non-DBMP matters.

15· · · ·Q.· · What role did Ms. Dallas serve for

16· ·DBMP between the corporate restructuring in

17· ·October 2019 and the petition date in

18· ·January 2020?

19· · · ·A.· · Okay.· During that period of time,

20· ·much of her time was devoted to assisting me

21· ·with company reporting, so, as I think I

22· ·mentioned in my individual deposition, part

23· ·of my role involved weekly reporting, monthly

24· ·reporting, and ad hoc reporting on the

25· ·asbestos litigation, so she assisted me with
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·2· ·that.· She also helped me, or she was

·3· ·responsible for processing new service of

·4· ·process that came indirectly to the company.

·5· ·She also had some, I think relatively limited

·6· ·involvement with respect to billing matters

·7· ·during that period of time.

·8· · · ·Q.· · Was she your, for lack of a better

·9· ·word, assistant or secretary?

10· · · ·A.· · Yes.· She was my administrative

11· ·assistant, as well as the assistant for

12· ·several other attorneys in the department.

13· · · ·Q.· · After the petition date or since

14· ·the petition date, what role has Ms. Dallas

15· ·served for DBMP?

16· · · ·A.· · After the petition was filed,

17· ·Ms. Dallas spent a significant amount of her

18· ·time, over the next several months actually,

19· ·assisting with setting up our electronic

20· ·billing platform to accommodate the billing

21· ·for both outside counsel and the consultants

22· ·involved in the asbestos -- I'm sorry -- in

23· ·the bankruptcy litigation.· She also worked

24· ·with the ordinary course professionals to set

25· ·them up in our billing system.
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·2· · · · · · ·That work has now largely subsided,

·3· ·and she is now assisting with the processing

·4· ·of billing in that system, as well as

·5· ·compiling billing reports, essentially, for

·6· ·management to track the costs and expenses

·7· ·being incurred in the matter.

·8· · · ·Q.· · Do you expect Ms. Dallas's role to

·9· ·change moving forward in the debtor's

10· ·bankruptcy case?

11· · · ·A.· · I do not.· Certainly the reporting

12· ·on billing and the assisting in the process

13· ·of the billing is something that is going to

14· ·remain as long as the matter is in place.

15· ·There is the potential for an occasional

16· ·counsel or consultant, if someone is added to

17· ·the case for one of the parties, they may

18· ·also need to be set up in the billing system,

19· ·but I suspect that will be rather seldom at

20· ·this point.

21· · · ·Q.· · How, if at all, would Ms. Dallas be

22· ·distracted from the reorganization process if

23· ·asbestos litigation against the protected

24· ·parties were to continue?

25· · · ·A.· · If litigation against the protected
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·2· ·parties were to continue, Ms. Dallas would be

·3· ·required to resume essentially her prior

·4· ·responsibilities for assisting me with the

·5· ·reporting of the asbestos litigation itself,

·6· ·which again would take a significant amount

·7· ·of time and cut into the time that she has

·8· ·available for assisting with the processing

·9· ·of invoicing and bills and reporting on the

10· ·bankruptcy expenses.

11· · · ·Q.· · Deborah Vecchio was seconded to

12· ·DBMP according to Exhibit 201; is that right?

13· · · ·A.· · Yes.

14· · · ·Q.· · And 25 percent of her work time was

15· ·dedicated to DBMP; is that right?

16· · · ·A.· · Up until March 1st, yes.

17· · · ·Q.· · Before -- well, what did

18· ·Ms. Vecchio spend the other 75 percent of her

19· ·work time doing?

20· · · ·A.· · Again, similar to Ms. Dallas,

21· ·Ms. Vecchio was an administrative assistant

22· ·in the law department working with the

23· ·litigation attorneys, so she would have

24· ·provided assistance to the other attorneys in

25· ·connection with their matters, particularly I
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·2· ·divisional merger was negotiated at arm's

·3· ·length among parties?

·4· · · ·A.· · As I testified previously, no.

·5· ·There was no arm's length, traditional arm's

·6· ·length third-party negotiation over that

·7· ·document, and indeed, that document was

·8· ·drafted on behalf of one company, CertainTeed

·9· ·Corporation.

10· · · ·Q.· · Okay.· And who are the parties to

11· ·the plan of divisional merger?

12· · · ·A.· · To the plan of divisional merger?

13· ·Well, the plan of divisional merger is

14· ·executed solely by CertainTeed Corporation.

15· · · ·Q.· · And do you know if CertainTeed

16· ·Corporation was represented by counsel when

17· ·they drafted that?

18· · · ·A.· · CertainTeed Corporation was

19· ·represented by Jones Day at that time.

20· · · ·Q.· · Are you aware of any documents that

21· ·support the reason for drafting and executing

22· ·the plan of divisional merger?

23· · · ·A.· · Other than the plan of divisional

24· ·merger itself, no.

25· · · ·Q.· · Are there internal communications
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·2· ·or presentations from counsel that describe

·3· ·the drafting and execution of the plan of

·4· ·divisional merger?

·5· · · ·A.· · I am not aware of any documents

·6· ·that would describe the drafting or execution

·7· ·of it.· Again, outside counsel did provide

·8· ·some advice and instruction as to how an

·9· ·overall restructuring would take place.· Part

10· ·of that would be the execution of a plan of

11· ·merger.

12· · · ·Q.· · Okay.· Let's put on the screen for

13· ·you the amended and restated funding

14· ·agreement.· This has been previously marked

15· ·as Committee Exhibit 18.

16· · · · · · ·Let me know when you receive it

17· ·through the chat function, sir.

18· · · ·A.· · Eighteen?

19· · · ·Q.· · Eighteen.

20· · · ·A.· · Oh, here it is.· Okay.

21· · · ·Q.· · Now, you have seen this document

22· ·before; right, Mr. Starczewski?

23· · · ·A.· · Yes.

24· · · ·Q.· · And it's been previously marked as

25· ·18, Committee Exhibit 18.· Any reason to
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·2· ·believe it's not an accurate copy?

·3· · · ·A.· · No.

·4· · · ·Q.· · Do you know who drafted the amended

·5· ·and restated funding agreement?

·6· · · ·A.· · That would have been drafted by

·7· ·Jones Day.

·8· · · ·Q.· · Now, this was drafted before DBMP

·9· ·existed; right?

10· · · ·A.· · Yes.

11· · · ·Q.· · Do you know if someone stood in the

12· ·shoes of DBMP to draft this document?

13· · · · · · ·MR. JONES:· Object to the form.

14· · · ·A.· · I don't understand the question.

15· · · ·Q.· · Well, so the document is dated

16· ·October 23rd, 2019.· DBMP was created on

17· ·October 23rd, 2019; right?

18· · · ·A.· · Correct.

19· · · ·Q.· · So, how did it work with DBMP being

20· ·created that date and then the funding

21· ·agreement being executed that day?

22· · · ·A.· · It was all part and parcel of the

23· ·overall restructuring that took place over

24· ·the course of roughly a day, day-and-a-half.

25· · · ·Q.· · So, did DBMP draft and sign this
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·2· ·document the day it was created?· I'm sorry.

·3· · · · · · ·Did DBMP sign this document the day

·4· ·it was created?

·5· · · ·A.· · No.· Well, the document would need

·6· ·to be prepared in advance of it being signed,

·7· ·yes.

·8· · · ·Q.· · And did DBMP sign this document the

·9· ·day DBMP was created?

10· · · ·A.· · DBMP executed this agreement on

11· ·October 23rd, 2019, yes.

12· · · ·Q.· · You previously testified that this

13· ·document, like the other documents, was not

14· ·the result of an arm's length negotiation; is

15· ·that right?

16· · · ·A.· · That is correct.· Not a traditional

17· ·arm's length negotiation.

18· · · ·Q.· · Who were the parties to the amended

19· ·and restated funding agreement?

20· · · ·A.· · This Exhibit 18, it was CertainTeed

21· ·LLC, a Delaware LLC, and DBMP, a North

22· ·Carolina LLC.

23· · · ·Q.· · Who represented CertainTeed LLC in

24· ·connection with this document?

25· · · ·A.· · In the preparation of this
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·2· ·document -- well, CertainTeed LLC, a Delaware

·3· ·LLC, is represented by Goodwin Procter.

·4· · · ·Q.· · And who represented DBMP LLC in

·5· ·connection with this document?

·6· · · ·A.· · DBMP has been represented by Jones

·7· ·Day since its creation.

·8· · · ·Q.· · And Jones Day drafted this

·9· ·document, you said?

10· · · ·A.· · That's my understanding, yes.

11· · · ·Q.· · Do you know if once DBMP was

12· ·created on October 23rd, 2019, it made any

13· ·changes to this amended and restated funding

14· ·agreement before it signed it?

15· · · ·A.· · Could you repeat that?

16· · · ·Q.· · DBMP was created on October 23rd;

17· ·correct?

18· · · ·A.· · Yes.

19· · · ·Q.· · And then at some point it executed

20· ·this document; is that right?

21· · · ·A.· · The document is dated and executed

22· ·as of October 23rd.

23· · · ·Q.· · Right.

24· · · ·A.· · I don't know exactly when Mr. Bondi

25· ·signed it.
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·2· · · ·Q.· · So was it -- he could have signed

·3· ·it after October 23rd?

·4· · · ·A.· · I don't know.· I don't think so,

·5· ·no.

·6· · · ·Q.· · I mean he --

·7· · · ·A.· · I believe this was attached to some

·8· ·of the other filings, but --

·9· · · ·Q.· · He couldn't have signed it before

10· ·October 23rd; right?

11· · · ·A.· · I don't know when Mr. Bondi signed

12· ·it.

13· · · ·Q.· · Is it possible he signed this

14· ·before October 23rd?

15· · · ·A.· · I don't know when Mr. Bondi signed

16· ·it.

17· · · ·Q.· · Do you know if Mr. Bondi changed

18· ·anything in this document before he signed

19· ·it?

20· · · ·A.· · I don't know.

21· · · ·Q.· · Do you know when the parties

22· ·executed this amended and restated funding

23· ·agreement?· Do you know the date when they

24· ·executed it?

25· · · ·A.· · I don't know, other than, as I say,
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·2· ·it's dated as of October 23rd, 2019.

·3· · · ·Q.· · Okay.· And you're here representing

·4· ·DBMP; right?

·5· · · ·A.· · That is correct.

·6· · · ·Q.· · So, DBMP doesn't know when it

·7· ·executed the amended and restated funding

·8· ·agreement?

·9· · · ·A.· · Sitting here today, I don't

10· ·personally know the answer to that, sir.· The

11· ·document speaks for itself in terms of when

12· ·it was executed.

13· · · ·Q.· · Do you know where this document was

14· ·executed?

15· · · ·A.· · I don't know for certain.  I

16· ·imagine, based upon the two signatures, that

17· ·it was executed in Malvern, Pennsylvania.

18· · · ·Q.· · Were you in attendance when this

19· ·document was executed?

20· · · ·A.· · I don't believe so, no.

21· · · ·Q.· · And Mr. Bondi has an office in

22· ·Malvern?

23· · · ·A.· · He does.

24· · · ·Q.· · Do you know if Mr. Bondi was in his

25· ·office on October 23rd in Malvern?
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·2· · · ·A.· · I do not know.

·3· · · ·Q.· · Do you know what consideration DBMP

·4· ·received in the amended and restated funding

·5· ·agreement?

·6· · · ·A.· · Consideration DBMP received?

·7· · · ·Q.· · Um-hum.

·8· · · ·A.· · So, DBMP is receiving the promise

·9· ·of CertainTeed LLC to receive the funding

10· ·under the terms of the agreement.

11· · · ·Q.· · Was there any other consideration

12· ·that you are aware of?

13· · · ·A.· · No.

14· · · ·Q.· · What consideration did New CT

15· ·receive in the amended and restated funding

16· ·agreement?

17· · · ·A.· · Again, new CertainTeed is receiving

18· ·the promises and obligations as set forth in

19· ·the funding agreement.

20· · · ·Q.· · Has DBMP ever valued the amended

21· ·and restated funding agreement as an asset?

22· · · ·A.· · DBMP reflects in its financial

23· ·statements a value for a receivable, an

24· ·estimated receivable under the funding

25· ·agreement, yes.
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·2· · · ·Q.· · Do you know if the debtor has done

·3· ·an estimate of what its indemnification

·4· ·obligations to new CertainTeed would be?

·5· · · ·A.· · The debtor has not, and it is not

·6· ·in a position to do so at this point in time.

·7· ·However, I did testify in my prior deposition

·8· ·that counsel for new CertainTeed did provide

·9· ·an estimate of the costs that new CertainTeed

10· ·had incurred up to that point in time, or had

11· ·been billed up to that point in time, I

12· ·should say, in connection with defending the

13· ·DBMP asbestos claims asserted against new

14· ·CertainTeed.

15· · · ·Q.· · And that -- that figure was

16· ·produced in discovery or not?

17· · · ·A.· · Yes.· My understanding is that

18· ·letter to DBMP was produced in discovery.

19· · · ·Q.· · Besides that -- I assume you're

20· ·talking about pre-petition defense costs.· Is

21· ·that right?

22· · · ·A.· · Yes, yes.

23· · · ·Q.· · Besides those pre-petition defense

24· ·costs that you referenced, has New CT

25· ·incurred any other costs that it has sought
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·2· ·indemnification from DBMP for?

·3· · · ·A.· · No.· And new CertainTeed has not

·4· ·sought indemnification from DBMP at this

·5· ·point in time.· It's simply issued a letter

·6· ·putting them on notice of the amount incurred

·7· ·as of the date of the letter.

·8· · · ·Q.· · So, they sent a later but no

·9· ·payment has been exchanged?

10· · · ·A.· · That's correct.· Nor requested at

11· ·this point in time.

12· · · ·Q.· · Are New CT's obligation under this

13· ·funding agreement secured or unsecured?

14· · · · · · ·MR. JONES:· Object to foundation.

15· · · ·A.· · I'm not aware of any -- no, they

16· ·are not secured, to my knowledge.· That's my

17· ·testimony.

18· · · ·Q.· · Is the unsecured nature of the

19· ·funding agreement a concern to DBMP?

20· · · ·A.· · No.

21· · · ·Q.· · Why not?

22· · · ·A.· · Under the funding agreement, new

23· ·CertainTeed is obligated to provide whatever

24· ·funding is required as set forth in the

25· ·funding agreement, up to whatever value --
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·2· ·amount or value new CertainTeed has at that

·3· ·time.

·4· · · · · · ·The purpose, as I testified to

·5· ·before, of the funding agreement was to

·6· ·ensure that DBMP had the same assets

·7· ·available to it in the bankruptcy situation,

·8· ·or even post restructuring, as were available

·9· ·to pay the asbestos liability claims prior to

10· ·the restructuring, so that the same assets

11· ·that were available prior to the

12· ·restructuring are available post

13· ·restructuring.

14· · · ·Q.· · Do you know if any of New CT's

15· ·obligations under the funding agreement are

16· ·guaranteed by any of New CT's affiliates,

17· ·non-debtor affiliates, affiliates?

18· · · ·A.· · I'm not aware of any guarantee, no.

19· · · ·Q.· · Do you know if any of the

20· ·obligations are guaranteed by any other

21· ·protected party?

22· · · ·A.· · Not to my knowledge, nor were they

23· ·before the restructuring.

24· · · ·Q.· · Does New CT's obligation to fund

25· ·asbestos liabilities depend at all on what
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·2· ·happens in this bankruptcy?

·3· · · ·A.· · Yes.· Depending upon the outcome of

·4· ·the bankruptcy, that will determine, number

·5· ·one, how much bankruptcy costs and fees and

·6· ·expenses were incurred, as well as what is

·7· ·the ultimate amount of funding under a 524(g)

·8· ·trust.

·9· · · ·Q.· · But does their obligation to fund

10· ·it depend on what happens in the bankruptcy?

11· · · ·A.· · Well, again, whatever those numbers

12· ·are, the obligation to fund a 524(g) trust

13· ·will be limited or net of whatever value DBMP

14· ·has to contribute to that trust.

15· · · ·Q.· · Are you aware of any limitations

16· ·that the amended and restated funding

17· ·agreement imposes on New CT with respect to

18· ·sending cash payments to its parent

19· ·CT Holding?

20· · · ·A.· · There are no such restrictions in

21· ·the funding agreement, no.

22· · · ·Q.· · Do you know if the amended and

23· ·restated funding agreement restricts New CT

24· ·in any way from engaging in transactions

25· ·outside of the ordinary course of business?
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·2· · · ·A.· · Generally, yes.

·3· · · ·Q.· · Are you aware of the legal concept

·4· ·of an automatic stay being lifted?

·5· · · ·A.· · I don't know the specifics of it,

·6· ·no.· If a court imposes a stay, I would

·7· ·suppose a court can lift a stay, or the

·8· ·parties could negotiate to that.

·9· · · ·Q.· · Are you familiar with the Kaiser

10· ·Gypsum bankruptcy currently pending in the

11· ·Western District of North Carolina?

12· · · ·A.· · Generally, yes.

13· · · ·Q.· · Are you aware that the automatic

14· ·stay was lifted in that bankruptcy?

15· · · ·A.· · I don't recall that, no.

16· · · ·Q.· · If the stay were lifted to permit

17· ·asbestos claimants to bring claims in the

18· ·tort system against DBMP during the course of

19· ·the bankruptcy, would New CT pay the costs of

20· ·defense and indemnity related to those

21· ·claims?

22· · · · · · ·MR. JONES:· Object to the

23· · · ·hypothetical and form.

24· · · ·A.· · I would have to refer back to the

25· ·funding agreement.· I believe that would be
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·2· ·part of the asbestos liabilities that new

·3· ·CertainTeed is obligated to fund, yes, in the

·4· ·event that were to happen.

·5· · · ·Q.· · Okay.· Does the amended and

·6· ·restated funding agreement address funding

·7· ·tort system costs if DBMP returns to the tort

·8· ·system?

·9· · · ·A.· · Does it refer to -- again, if -- if

10· ·DBMP is in the tort system, then the funding

11· ·agreement obligations are in existence.

12· · · ·Q.· · Is that -- is that a permitted

13· ·funding use on page five or six?

14· · · ·A.· · Yes.· Top of page six.

15· · · ·Q.· · Let's turn to the amended and

16· ·restated divisional merger support agreement.

17· ·You are familiar with that document; right,

18· ·sir?

19· · · ·A.· · Yes.

20· · · ·Q.· · Okay.· I'm going to put that on the

21· ·screen.· It's been previously marked as

22· ·Exhibit 30.· Let me know when you have that.

23· · · ·A.· · Still waiting.

24· · · ·Q.· · While we are waiting for that, let

25· ·me ask a few questions.

Page 196

·1· · · · · ·Confidential - M. Starczewski

·2· · · · · · ·You previously testified, I

·3· ·believe, that the divisional merger support

·4· ·agreement was not the subject of a typical

·5· ·arm's length negotiation; is that correct?

·6· · · ·A.· · I believe that was my testimony,

·7· ·yes.

·8· · · ·Q.· · Are you aware of any documents that

·9· ·support a negotiation concerning the

10· ·divisional merger support agreement?

11· · · ·A.· · Any documents -- I'm sorry.· Could

12· ·you state that again?

13· · · ·Q.· · Are you aware of any documents that

14· ·reflect a negotiation concerning the amended

15· ·and restated divisional merger support

16· ·agreement?

17· · · ·A.· · No.· Again, as I said, there was no

18· ·traditional third-party arm's length type

19· ·negotiation.

20· · · ·Q.· · And this document was drafted

21· ·before the debtor existed; right?

22· · · ·A.· · Which document?

23· · · ·Q.· · The amended and restated divisional

24· ·merger support agreement.

25· · · ·A.· · Yes.· What number was that?
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·2· · · ·Q.· · Exhibit 30.

·3· · · ·A.· · I downloaded it.· Now I can can't

·4· ·find where it is.· Sorry.· Oh, here it is.

·5· ·Okay.· I have it.

·6· · · ·Q.· · Okay.· This document was -- is

·7· ·dated as of October 23rd, 2019; right?

·8· · · ·A.· · That's correct.

·9· · · ·Q.· · And the parties to it are DBMP and

10· ·new CertainTeed?

11· · · ·A.· · Correct.· Yes.

12· · · ·Q.· · Do you know who represented DBMP in

13· ·connection with this document?

14· · · ·A.· · Jones Day represented DBMP.

15· · · ·Q.· · And do you know who represented

16· ·CertainTeed LLC in connection with this

17· ·document?

18· · · ·A.· · CertainTeed LLC once it existed was

19· ·represented by Goodwin Procter, and also it

20· ·had the opportunity to seek counsel from, as

21· ·I indicated in my prior testimony, Craig

22· ·Smith with the Saint-Gobain law department.

23· · · ·Q.· · What's the purpose of this

24· ·divisional merger support agreement?

25· · · ·A.· · So, the divisional merger support
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·2· ·agreement in essence is the implementation

·3· ·by, or the agreement to -- by CertainTeed LLC

·4· ·and DBMP to implement the plan of divisional

·5· ·merger that was executed by the former

·6· ·CertainTeed Corporation.

·7· · · ·Q.· · Does this document have an

·8· ·indemnification provision?

·9· · · ·A.· · I believe it does, yes.

10· · · ·Q.· · If you look at paragraph three, it

11· ·says, "DBMP will indemnify and hold harmless

12· ·CT from and against all losses to which CT

13· ·may become subject."

14· · · · · · ·Do you see that?

15· · · ·A.· · Yes.

16· · · ·Q.· · So, this document -- in this

17· ·document, DBMP is indemnifying new

18· ·CertainTeed?

19· · · ·A.· · Well, there is an indemnification

20· ·both ways, but the first part of that

21· ·paragraph indicates that yes, CertainTeed LLC

22· ·is agreeing to indemnity DBMP -- I'm sorry.

23· ·The first part of the paragraph says that

24· ·DBMP will indemnify CertainTeed LLC, to the

25· ·extent that CertainTeed LLC is held liable or
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·2· ·incurs expenses in connection with the DBMP

·3· ·asbestos liabilities.

·4· · · · · · ·The second half of the paragraph

·5· ·has a promise that CT LLC will indemnify DBMP

·6· ·in the event that DBMP were to incur losses

·7· ·or expenses for any liabilities that

·8· ·CertainTeed LLC holds.

·9· · · ·Q.· · Okay.· So, this has an

10· ·indemnification for DBMP, and the other one

11· ·has an indemnification for New CT?

12· · · ·A.· · Yes.· A commitment or a promise to

13· ·indemnify if necessary under those

14· ·circumstances.

15· · · ·Q.· · Okay.· And neither this nor the

16· ·funding agreement were subject to an arm's

17· ·length negotiation; right?

18· · · ·A.· · That's correct, yes.

19· · · ·Q.· · Do you know what consideration DBMP

20· ·received under this merger support agreement?

21· · · ·A.· · The obligations and commitments set

22· ·forth in the agreement, indemnifications,

23· ·the -- I mean, they are all set forth here.

24· ·The handling of tax matters.· The handling of

25· ·accounting matters, legal matters, who has
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·2· ·interest in what documents.

·3· · · ·Q.· · What about New CT?· What

·4· ·consideration did they receive?

·5· · · ·A.· · Similarly.· There is the promise of

·6· ·indemnification from DBMP.· Again, there is

·7· ·the division of the various, or handling of

·8· ·the division of the various assets and

·9· ·liabilities under the plan of merger.

10· · · ·Q.· · So, this document is saying that

11· ·DBMP will indemnify New CT from losses

12· ·including asbestos liabilities; right?

13· · · ·A.· · DBMP promises to indemnify and hold

14· ·harmless CertainTeed LLC in the event that

15· ·CertainTeed LLC incurs expenses or losses in

16· ·connection with the DBMP asbestos

17· ·liabilities.

18· · · ·Q.· · In the funding agreement, you have

19· ·new CertainTeed indemnifying DBMP for

20· ·asbestos liabilities; right?

21· · · · · · ·MR. JONES:· Object to form.

22· · · ·A.· · Yeah.· I don't agree with that.

23· · · ·Q.· · Is there an indemnification in the

24· ·funding agreement?

25· · · ·A.· · The funding agreement is not an
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·2· ·indemnification per se.· It requires or

·3· ·obligates CertainTeed LLC to provide funding

·4· ·for the permitted uses set forth in the

·5· ·agreement.

·6· · · ·Q.· · Okay.· And are the permitted -- is

·7· ·one of the permitted uses asbestos

·8· ·liabilities of DBMP?

·9· · · ·A.· · To fund the asbestos liabilities of

10· ·DBMP either in the tort system or to fund the

11· ·creation of a 524(g) trust in the event that

12· ·DBMP's assets are insufficient to do so.

13· · · ·Q.· · Let's turn to the amended and

14· ·restated secondment agreement.· You are

15· ·familiar with that document; correct?

16· · · ·A.· · Yes.

17· · · ·Q.· · And that's been previously marked

18· ·as Exhibit 28.· Do you want to try pulling

19· ·that up?· Or I believe we are sending it to

20· ·you.

21· · · ·A.· · Yeah.· It just came up here.  I

22· ·will save it again just in case.

23· · · · · · ·Okay.· I have it open.

24· · · ·Q.· · One last question about the funding

25· ·agreement.· Does the funding agreement say
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·2· ·that New CT will pay DBMP's indemnification

·3· ·obligation to New CT?

·4· · · ·A.· · Can you repeat that?

·5· · · ·Q.· · Does the funding agreement say that

·6· ·New CT will pay DBMP's indemnification

·7· ·obligation to New CT?

·8· · · ·A.· · In the event that DBMP is unable to

·9· ·do so in connection with the creation of a

10· ·trust, yes.

11· · · ·Q.· · Okay.· Who drafted the amended and

12· ·restated secondment agreement?

13· · · ·A.· · That was drafted by Jones Day.

14· · · ·Q.· · And like the other documents, it

15· ·was not the subject of an arm's length -- it

16· ·was not an arm's length negotiation between

17· ·the parties; is that right?

18· · · ·A.· · Correct.· I would not describe it

19· ·as an arm's length negotiation.

20· · · ·Q.· · And the parties to the secondment

21· ·agreement are Saint-Gobain Corporation and

22· ·DBMP; is that right?

23· · · ·A.· · Correct, yes.

24· · · ·Q.· · Who represented Saint-Gobain

25· ·Corporation in this -- with respect to this
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·2· ·document?

·3· · · · · · ·MR. JONES:· Object to foundation.

·4· · · ·A.· · Again, as I previously testified,

·5· ·Saint-Gobain Corporation had counsel at

·6· ·Goodwin & Procter, as well as Mr. Smith

·7· ·in-house in the law department.· I can't

·8· ·necessarily state to what extent they did or

·9· ·did not provide advice in connection with it.

10· · · ·Q.· · Okay.· Were there lawyers advising

11· ·DBMP in connection with this document?

12· · · ·A.· · Yes.· Jones Day.

13· · · ·Q.· · Do you know what consideration the

14· ·debtor received under the amended and

15· ·restated secondment agreement?

16· · · ·A.· · Yes.· I mean, essentially the

17· ·debtor received the right to services of

18· ·certain employees in the law department under

19· ·the, you know, provisions and restrictions

20· ·set forth therein, in terms of amount of

21· ·time.

22· · · ·Q.· · Including -- including yourself and

23· ·the other seconded employees?

24· · · ·A.· · Yes.

25· · · ·Q.· · And what consideration did
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·2· ·Saint-Gobain Corporation receive under this

·3· ·document?

·4· · · ·A.· · Well, essentially the promise of

·5· ·DBMP to pay the base salary of the seconded

·6· ·employees according to the percentage of time

·7· ·allotted.

·8· · · ·Q.· · So, in this document does

·9· ·Saint-Gobain first pay the employees and then

10· ·DBMP reimburses?· Is that how it works?

11· · · ·A.· · Yes.· So, the seconded employees,

12· ·including myself, receive our paycheck as in

13· ·the past, and then there is a monthly invoice

14· ·from Saint-Gobain Corporation to DBMP for the

15· ·percentage of the base salary.

16· · · ·Q.· · Okay.· Do you know why the

17· ·secondment agreement was implemented instead

18· ·of DBMP simply hiring its own employees?

19· · · ·A.· · Yes.· So, the secondment agreement

20· ·allowed DBMP to utilize the existing

21· ·employees in the law department who had the

22· ·knowledge, background, history and expertise

23· ·in the asbestos litigation, so it was able to

24· ·benefit from that historic knowledge and

25· ·experience.· Also, financially, I would
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·2· ·consider it a benefit to DBMP in that they're

·3· ·only paying for a percentage of base salary.

·4· · · ·Q.· · What percentage of the base salary

·5· ·does DBMP have to pay?

·6· · · ·A.· · Whatever allocation of time.· So,

·7· ·in my -- in my situation, DBMP ultimate pays

·8· ·over the course of the year 100 percent of my

·9· ·base salary.· For the others, it would pay

10· ·the 20 percent or 25 percent set forth,

11· ·33 percent set forth for Ms. Dallas, but no

12· ·other compensation, just the base salary.

13· · · ·Q.· · Do you know if it was contemplated

14· ·for DBMP to hire you outright as opposed to

15· ·having you seconded?

16· · · ·A.· · I don't recall that being

17· ·discussed, no.· As I indicated, it would be

18· ·much more expensive for DBMP to have done so.

19· · · ·Q.· · Why would it be more expensive for

20· ·DBMP to hire you when they are already

21· ·reimbursing New CT for 100 percent of your

22· ·salary?

23· · · ·A.· · Because they are not reimbursing

24· ·anything else, benefits, bonuses, overhead

25· ·charges, anything along those lines.
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Page 1
·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ) 20-03004 (JCW)
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-100,· · · · · · · · · · ·)
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · ·REMOTE VIDEOTAPED 30(b)(6) DEPOSITION OF

20· · · · · · CERTAINTEED LLC BY KEITH CAMPBELL

21· · · · · · · · ·Niagra Falls, Canada

22· · · · · · · · · ·December 18, 2020

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO. 187728
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·2· · · ·Q.· · Why do you presume they would be

·3· ·privileged correspondence with counsel?

·4· · · ·A.· · Because this is a legal-driven

·5· ·process, and I presume our in-house and -- at

·6· ·least our in-house counsel would be advising

·7· ·on it.

·8· · · ·Q.· · Are you aware as a factual matter

·9· ·that the conversations that took place in

10· ·March 2019 all involved lawyers?

11· · · ·A.· · I -- no, I cannot.

12· · · ·Q.· · So, there may very well have been

13· ·conversations between business people at that

14· ·time with regard to restructuring which did

15· ·not involve lawyers; correct?

16· · · ·A.· · I can't tell you whether there was

17· ·or not.

18· · · ·Q.· · You just don't know the answer?

19· · · ·A.· · Correct.

20· · · ·Q.· · And can you tell me anything about

21· ·the substance of those discussions in March

22· ·2019 besides what you have already told me?

23· · · ·A.· · No.

24· · · ·Q.· · And your counsel during your prep

25· ·sessions didn't educate you as to the
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·2· ·substance of those discussions; is that

·3· ·correct?

·4· · · · · · ·MR. WYNER:· Objection.

·5· · · · · · ·MR. SEIDEN:· Objection.

·6· · · ·A.· · That is correct.

·7· · · ·Q.· · Bear with me one second.· Sorry.  I

·8· ·just want to pull up a document,

·9· ·Mr. Campbell.· I apologize.

10· · · ·A.· · No problem.

11· · · · · · ·MR. MASTORIS:· Let's introduce

12· · · ·tab our 5, and this is a document that is

13· · · ·Bates stamped DBMP-BR_151373, dated

14· · · ·April 2nd, 2019.

15· · · · · · ·THE WITNESS:· And I presume you're

16· · · ·going to display this.

17· · · · · · ·MR. MASTORIS:· Yes, sir.

18· · · · · · ·THE WITNESS:· Thank you.

19· · · · · · ·MR. MASTORIS:· It my take a minute

20· · · ·or two, but we will get it up there, I

21· · · ·promise.

22· · · · · · ·THE WITNESS:· Okay.

23· · · ·Q.· · All right.· So, do you have the

24· ·document?· Has it come up on the screen?

25· · · ·A.· · It has not.
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·2· · · ·Q.· · Sorry.

·3· · · · · · ·MS. CALVAR:· Can we just go off the

·4· · · ·record for one second?· I am having a

·5· · · ·problem with my computer.

·6· · · · · · ·MR. MASTORIS:· Why don't we take

·7· · · ·the five-minute break we talked about,

·8· · · ·and we can come back.

·9· · · · · · ·THE VIDEOGRAPHER:· Going off

10· · · ·record.· The time is 10:42.

11· · · · · · ·(Recess taken.)

12· · · · · · ·THE VIDEOGRAPHER:· Back on record

13· · · ·at 10:52.

14· ·BY MR. MASTORIS:

15· · · ·Q.· · Hi, Mr. Campbell.· Sorry about the

16· ·technical difficulties.

17· · · · · · ·Are you able to see the document

18· ·that we had put on the screen earlier?  I

19· ·think it's accessible through the chat

20· ·function on your computer.

21· · · · · · ·MR. SEIDEN:· George, I assume you

22· · · ·are talking about the calendar invite.

23· · · · · · ·MR. MASTORIS:· Yes, sir.

24· · · ·Previously marked Committee Exhibit 104,

25· · · ·I think.
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·2· · · ·A.· · Just to make sure I am on the right

·3· ·document, it's a calendar invite dated

·4· ·April 2nd, or for a meeting dated April 2nd?

·5· · · ·Q.· · Yes, sir.

·6· · · ·A.· · Okay.

·7· · · ·Q.· · So, Mr. Campbell, you weren't

·8· ·present at this meeting; correct?

·9· · · ·A.· · Correct.

10· · · ·Q.· · In fact, at the time this meeting

11· ·took place, you were not yet involved with

12· ·Project Horizon; right?

13· · · ·A.· · That would be correct.

14· · · ·Q.· · Do you know what was discussed at

15· ·this meeting?

16· · · ·A.· · Before I answer that question, I

17· ·guess I want some clarity from my counsel

18· ·with respect to this and whether I am

19· ·supposed to discuss these topics, because I

20· ·did look at the notice Of deposition, and I

21· ·am trying to figure out where this fits in.

22· ·I am looking for an opinion from counsel.

23· · · ·Q.· · Before we do this, why don't you

24· ·see if you can answer my question, because I

25· ·don't think you have a question with regard
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·2· ·agreements.· I think it's in my previous

·3· ·testimony, that the biggest one related to a

·4· ·receivables finance program we had, and the

·5· ·notifications we would have to provide HSBC,

·6· ·which we spent lots of time working on, so...

·7· · · ·Q.· · You didn't just keep this

·8· ·confidential from HSBC; right?· It was kept

·9· ·confidential from everyone except for a small

10· ·group of people within the company; is that

11· ·right?

12· · · ·A.· · When you say "this," you mean --

13· · · ·Q.· · Project Horizon.

14· · · ·A.· · Yes.

15· · · ·Q.· · So, I am just trying to get -- I am

16· ·just trying to, I guess, get an understanding

17· ·as to why it was necessary to keep Project

18· ·Horizon confidential not just from the people

19· ·within Old CT but also the people -- you

20· ·know, customers, suppliers, creditors,

21· ·et cetera, who were outside of Old CT.

22· · · · · · ·MR. SEIDEN:· Objection, asked and

23· · · ·answered.

24· · · · · · ·MR. WYNER:· Asked and answered.

25· · · · · · ·MR. SEIDEN:· Go ahead,
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·2· · · ·Mr. Campbell.

·3· · · ·A.· · Well, I don't think we would ever

·4· ·communicate outside the company without

·5· ·having a communication strategy that would

·6· ·probably be at the same time or earlier

·7· ·inside the company.· That is the last thing

·8· ·you want to do, is communicate to your

·9· ·customers something and not tell the

10· ·employees that deal with them on a day-to-day

11· ·basis that things are changing.

12· · · · · · ·So, it's a coordinated effort of

13· ·communication, usually starting within the

14· ·company first, so when customers or vendors

15· ·phone people, they know what's changed.

16· · · ·Q.· · So, is it fair to say that one of

17· ·the reasons it was important to keep this

18· ·confidential within the company was that word

19· ·might actually spread outside the company if

20· ·too many people inside the company knew?

21· · · · · · ·MR. WYNER:· Objection, misstates

22· · · ·testimony.

23· · · · · · ·You can answer.

24· · · · · · ·MR. SEIDEN:· Same.

25· · · ·A.· · Ask your question again.· I just
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·2· ·want to get what you said.

·3· · · ·Q.· · Sure.

·4· · · · · · ·Was -- I think, you know, we have

·5· ·established at this point it was only a small

·6· ·number of individuals within the company

·7· ·which knew about Project Horizon.· Is that

·8· ·fair to say?

·9· · · ·A.· · That is correct.

10· · · ·Q.· · Is one of the reasons why that

11· ·group was kept limited because of the need to

12· ·make sure that this information didn't spread

13· ·outside of the company's walls?

14· · · ·A.· · It likely was one of the reasons,

15· ·but we didn't want undue speculation within

16· ·the company.· We didn't want to communicate

17· ·something that we didn't have a plan, when we

18· ·are going to do it and how we are going to do

19· ·it.· It's part of the overall process.

20· · · · · · ·I would say your statement is

21· ·correct, but it's not exclusively that or

22· ·anywhere near -- that's probably one of the

23· ·more minor items, frankly.

24· · · ·Q.· · Did anybody at the company have any

25· ·discussions about the impact that such a
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·2· ·restructuring would have on asbestos

·3· ·claimants?

·4· · · · · · ·MR. WYNER:· Objection to form.

·5· · · · · · ·I would instruct you not to

·6· · · ·disclose any privileged conversations.

·7· · · ·Otherwise, you can answer, if you know.

·8· · · · · · ·MR. SEIDEN:· Which company and what

·9· · · ·time, Counsel.?

10· · · ·Q.· · Just to be clear, this is Old CT.

11· ·I'm not limiting it as to time.· I'm saying

12· ·anytime -- well, since he is not aware of

13· ·anything before July 2019, let's just say

14· ·between July 2019 and the time of the

15· ·corporate restructuring, did anybody within

16· ·the company have any conversations with

17· ·regard to the impact this restructuring might

18· ·have on asbestos claimants?

19· · · · · · ·MR. SEIDEN:· Objection, lack of

20· · · ·foundation.

21· · · · · · ·MR. WYNER:· I'm sorry.· My

22· · · ·instruction is, don't disclose any

23· · · ·attorney-client privileged

24· · · ·communications.

25· · · ·A.· · There was discussions primarily
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·2· · · · · · ·MR. SEIDEN:· Objection.

·3· · · ·A.· · I don't recall any.

·4· · · ·Q.· · Did you prepare for that

·5· ·contingency?

·6· · · ·A.· · I did.

·7· · · ·Q.· · Okay.· What would you have told

·8· ·them?

·9· · · ·A.· · What I have already just said.  I

10· ·would have told them our job is to look into

11· ·these pieces of it, and there is reasons --

12· ·and maybe I will clarify one thing.· With

13· ·respect to Sunrise and changing CertainTeed

14· ·Corp. to CertainTeed LLC name change, I

15· ·believe we told them at the time that was an

16· ·item that we are considering for tax

17· ·purposes, which was a true statement.

18· · · ·Q.· · Right.· I am talking about sort of

19· ·all the other things you were doing.  I

20· ·understand that second part, but there were

21· ·other aspects to Project Sunrise and Project

22· ·Sky, I thought.

23· · · ·A.· · With respect to Project Sky and

24· ·setting up M&P, correct.

25· · · ·Q.· · Right.
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·2· · · · · · ·So, when we talk about setting up

·3· ·M&P, what would you have told folks if they

·4· ·had actually asked you?· What did you prepare

·5· ·to tell them?

·6· · · · · · ·MR. WYNER:· Objection, asked and

·7· · · ·answered.

·8· · · · · · ·You can answer.

·9· · · · · · ·MR. SEIDEN:· Same.

10· · · ·A.· · I would have told them what I told

11· ·them up front.· It's our job to put these

12· ·systems and plans in place.· The reason the

13· ·company is doing this we should not speculate

14· ·on, and move forward.

15· · · ·Q.· · So, you would not have -- you were

16· ·not prepared to tell them anything about

17· ·resolving asbestos liabilities; correct?

18· · · ·A.· · Correct.

19· · · ·Q.· · That part was to be kept

20· ·confidential; correct?

21· · · ·A.· · Correct.

22· · · ·Q.· · Was the Sunrise team aware of the

23· ·involvement of outside counsel in Project

24· ·Horizon?

25· · · ·A.· · No.· We did have an in-house
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·2· ·counsel on the team and we refer -- well, we

·3· ·did have an in-house counsel on the team, and

·4· ·we referred to -- legal items with respect to

·5· ·contracts to them.· I think they may have

·6· ·been made aware that we were outsourcing some

·7· ·of that legal work to a third party, but they

·8· ·were not -- beyond the fact that legal was

·9· ·coordinating with outside lawyers to review

10· ·contracts, I don't think they were aware.

11· · · ·Q.· · The same question for the Project

12· ·Sky team.· Were they aware of the involvement

13· ·of outside counsel?

14· · · ·A.· · I do not believe they were.

15· · · ·Q.· · Why were they not told about the

16· ·involvement of outside counsel?

17· · · ·A.· · Because their job was to set up

18· ·systems for Millwork & Panel, and they

19· ·wouldn't think about why outside counsel

20· ·would be involved in the first place.· It was

21· ·a systems project.

22· · · ·Q.· · And as for Project Sunrise, why

23· ·would they not have been told about the

24· ·involvement of outside counsel?

25· · · ·A.· · Because we didn't want to disclose
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·2· ·to anyone the broader Project Horizon

·3· ·objectives or goals.· It was limited to the

·4· ·piece that they were working on, which was

·5· ·changing CertainTeed Corp. to CertainTeed

·6· ·LLC.

·7· · · ·Q.· · Let's take a look at what I believe

·8· ·is a new exhibit.· This is going to be tab

·9· ·seven, and it is Bates stamped DBMP-BR_1.

10· · · · · · ·(Committee Exhibit 213,

11· · · ·DBMP-BR_0000001-007 marked for

12· · · ·identification, as of this date.)

13· · · ·A.· · Sorry.· Is this tab seven in the

14· ·binder I have or --

15· · · ·Q.· · No, sir.· It's in my binder.  I

16· ·apologize.· I am trying to make sure we get

17· ·the right document on the screen.

18· · · ·A.· · Okay.· And can I close the current

19· ·document that we had up with my e-mail?

20· · · ·Q.· · Yes, sir.

21· · · ·A.· · Thank you.

22· · · ·Q.· · Yes, you may.

23· · · · · · ·All right.· I can't see, because

24· ·I'm on an iPad.· Is the document up?

25· · · · · · ·THE REPORTER:· Yes.
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·2· ·its assets, to sell off assets or operations?

·3· · · · · · ·MR. SEIDEN:· Objection, best

·4· · · ·evidence rule; the document speaks for

·5· · · ·itself; calls for a legal conclusion.

·6· · · · · · ·MR. WYNER:· Same objections.

·7· · · · · · ·But you can answer, Mr. Campbell.

·8· · · ·A.· · There is clauses in the funding

·9· ·agreement that deal with mergers and

10· ·corporate amalgamations, and there is another

11· ·clause in the funding agreement that relates

12· ·to sale of substantially all the assets of

13· ·CertainTeed.

14· · · ·Q.· · Right.· I'm talking about a sale of

15· ·all or substantially all of the assets.· Are

16· ·there any restrictions on New CT's ability to

17· ·sell off its assets?

18· · · · · · ·MR. SEIDEN:· Same objection,

19· · · ·please.

20· · · · · · ·MR. WYNER:· Same objections.

21· · · · · · ·You can answer.

22· · · ·A.· · Other than the clauses in the

23· ·agreement, no, not that I'm aware of.

24· · · ·Q.· · Does DBMP have any right of

25· ·approval that could restrict or condition
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·2· ·New CT's ability to transfer its obligations

·3· ·under the funding agreement to some other

·4· ·entity?

·5· · · · · · ·MR. SEIDEN:· Same objection.

·6· · · · · · ·MR. WYNER:· Do you mean other than

·7· · · ·what he's already testified to?

·8· · · · · · ·MR. MASTORIS:· Yes.

·9· · · ·A.· · Give me a second.

10· · · · · · ·Well, under the funding agreement

11· ·there is clauses with respect to if there is

12· ·corporate reorganization, et cetera, that

13· ·CertainTeed has to make sure the surviving

14· ·party effectively assumes the same position

15· ·as CertainTeed as part of that arrangement.

16· ·So, it's kind of a prebuilt-in item.

17· · · ·Q.· · Right.

18· · · · · · ·So, the surviving party would then

19· ·step into the shoes of New CT under the

20· ·funding agreement; right?

21· · · ·A.· · That is my understanding.

22· · · ·Q.· · But other than that clause, which

23· ·governs successor upon a consolidation or

24· ·merger, is there anything in here preventing

25· ·New CT from selling off this obligation to
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·2· ·some third party?

·3· · · · · · ·MR. WYNER:· Objection, the document

·4· · · ·speaks for itself; misstates testimony.

·5· · · · · · ·You can answer.

·6· · · · · · ·MR. SEIDEN:· Same objection.

·7· · · ·A.· · As I said earlier, there is also

·8· ·the second clause with respect to sales of

·9· ·substantially all of its assets.

10· · · ·Q.· · Okay.· So, under those two clauses,

11· ·are you aware of any restrictions on New CT's

12· ·ability to transfer its obligations under the

13· ·funding agreement to some third party?

14· · · · · · ·MR. SEIDEN:· Same objection.

15· · · ·A.· · Other than those two clauses, I am

16· ·not aware of any additional clause in the

17· ·agreement.

18· · · ·Q.· · Is New CT required to obtain

19· ·consent from DBMP before engaging in a

20· ·transfer of all or substantially all of its

21· ·assets?

22· · · · · · ·MR. WYNER:· Objection, the document

23· · · ·speaks for itself.

24· · · ·A.· · So, you are asking if they require

25· ·consent?· Sorry.
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·2· · · ·Q.· · Yes, sir.

·3· · · ·A.· · I do not believe that there is a

·4· ·consent clause, but there is a clause

·5· ·prebuilt in with respect to the party

·6· ·accepting the liability under the funding

·7· ·agreement.

·8· · · ·Q.· · Okay.· So the answer to my question

·9· ·is no, New CT wouldn't need to obtain consent

10· ·from DBMP before engaging in a transfer of

11· ·all or substantially all of its assets?

12· · · · · · ·MR. WYNER:· Objection.

13· · · ·A.· · That is my understanding.

14· · · ·Q.· · Do you know whether New CT is

15· ·required to provide notice to DBMP before

16· ·arranging to sell all or substantially all of

17· ·its assets?

18· · · · · · ·MR. SEIDEN:· Same series of

19· · · ·objections.

20· · · · · · ·MR. WYNER:· Same objections.

21· · · · · · ·You can answer.

22· · · ·A.· · My understanding is there is no

23· ·notice period.

24· · · ·Q.· · Does new CT have any guarantees of

25· ·its obligations under the funding agreement

Case 21-03023    Doc 1-13    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
13    Page 6 of 7



Page 214

·1· · · · · · ·Confidential - K. Campbell

·2· ·from other parties within the Saint-Gobain

·3· ·corporate structure?

·4· · · ·A.· · No, not that I'm aware of,

·5· ·specifically with respect to this, no.

·6· · · ·Q.· · And are New CT's obligations under

·7· ·the funding agreement supported by some

·8· ·security interest or lien on property outside

·9· ·of New CT?

10· · · · · · ·MR. WYNER:· Same objections.· The

11· · · ·documents speak for themselves.

12· · · · · · ·You can answer.

13· · · ·A.· · To clarify your question, you said

14· ·property outside of New CT?

15· · · ·Q.· · Yes.

16· · · ·A.· · No.

17· · · ·Q.· · There is no cap to CT's potential

18· ·funding obligation under the agreement;

19· ·correct?

20· · · ·A.· · That is correct.

21· · · ·Q.· · Was there ever a determination made

22· ·that New CT had enough money to fund all

23· ·asbestos liabilities that might be incurred

24· ·by DBMP in perpetuity?

25· · · ·A.· · I would say that there was
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·2· ·discussion around the fact that CertainTeed

·3· ·has been paying its asbestos liability for

·4· ·40 years and continued to pay its asbestos

·5· ·liability, and we see it saw -- that we

·6· ·wanted to make sure that DBMP was in the same

·7· ·position as CertainTeed with respect to

·8· ·funding those asbestos liabilities, and

·9· ·that's why we have the funding agreement in

10· ·place.

11· · · ·Q.· · Okay.

12· · · · · · ·MR. MASTORIS:· Sorry.· Bonnie,

13· · · ·could you read back the answer that

14· · · ·Mr. Campbell just gave me?

15· · · · · · ·(Record read.)

16· · · ·Q.· · Okay.· Mr. Campbell, so that's --

17· ·that's helpful, but to go back to the

18· ·question I asked, the answer is no, there

19· ·wasn't discussion with regard to whether or

20· ·not New CT would be able to pay the asbestos

21· ·liabilities incurred by DBMP in perpetuity;

22· ·correct?

23· · · · · · ·MR. WYNER:· Objection.

24· · · · · · ·You can answer.

25· · · ·A.· · I was going with the -- to restate
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·2· ·my answer maybe a little bit differently is,

·3· ·there was discussion with respect to ensuring

·4· ·DBMP was in a similar position to pay its

·5· ·asbestos liabilities as CertainTeed was.

·6· · · ·Q.· · Right.· And was there any

·7· ·discussion about whether that would actually

·8· ·be enough to fully fund those liabilities

·9· ·over the course of time?

10· · · ·A.· · I would probably answer the

11· ·question turning it around.· There was no

12· ·discussion with respect to the fact it would

13· ·not be enough.· We have been paying it for

14· ·40 years.· CertainTeed is a sizable company.

15· · · ·Q.· · Was there any discussion about the

16· ·fact that New CT might ultimately have to pay

17· ·less in the context of the 524(g) than it

18· ·would if it continued paying as liabilities

19· ·arose in the U.S. tort system?

20· · · ·A.· · I would have to say if those

21· ·discussions did take place, it would have

22· ·been involving legal counsel with respect to

23· ·that advice.

24· · · ·Q.· · How is that legal advice?· I'm

25· ·sorry.· I'm asking for a question about
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·2· ·valuation.· Presumably the company had some

·3· ·idea of how much it would potentially pay in

·4· ·the tort system and how much it would

·5· ·potentially pay in a bankruptcy.· So, I am

·6· ·just asking with regard to that.

·7· · · · · · ·MR. WYNER:· Could you just re- -- I

·8· · · ·understand.· Could you just restate it as

·9· · · ·a yes-or-no question?· Maybe that will

10· · · ·help move this along.

11· · · · · · ·MR. MASTORIS:· It was a yes-or-no

12· · · ·question.

13· · · · · · ·MR. WYNER:· Well, Bonnie, could you

14· · · ·read back the yes-or-no question, please.

15· · · · · · ·(Record read as follows:

16· · · · · · ·"Q.· Was there any discussion about

17· · · ·the fact that New CT might ultimately

18· · · ·have to pay less in the context of the

19· · · ·524(g) than it would if it continued

20· · · ·paying as liabilities arose in the U.S.

21· · · ·tort system?")

22· · · · · · ·MR. WYNER:· You can answer that

23· · · ·question yes or no, Mr. Campbell.

24· · · ·A.· · Yes.

25· · · ·Q.· · Who was involved in those
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·2· ·DBMP.

·3· · · · · · · · · And DBMP, in fact, owns two

·4· ·plants -- so plants of Claremont and

·5· ·Social Circle, who belong to the siding business.

·6· · · · · · · · · (Clarification by reporter.)

·7· ·BY MS. HARDMAN:

·8· · · · · ·Q.· · ·Social Circle.

·9· · · · · ·A.· · ·Thank you.

10· · · · · ·Q.· · ·What is the general business of

11· ·CT Holding Corporation?

12· · · · · ·A.· · ·This is the mother company of DBMP

13· ·and CertainTeed LLC.

14· · · · · ·Q.· · ·So it is -- is CertainTeed Holding

15· ·Corporation a holding company?

16· · · · · ·A.· · ·Yes.

17· · · · · ·Q.· · ·Does it have any other operations?

18· · · · · · · · · MR. WYNER:· Objection; foundation.

19· · · · · · · · · You can answer.

20· · · · · · · · · THE WITNESS:· No.

21· ·BY MS. HARDMAN:

22· · · · · ·Q.· · ·For purposes of today, do you mind

23· ·if we call CertainTeed Holding Corporation

24· ·CT Holding or Holdings?

25· · · · · ·A.· · ·Okay.
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·2· · · · · ·Q.· · ·Okay.· And just one more title:

·3· ·We have a Saint-Gobain Shared Services

·4· ·Corporation.· That's Shared Services.

·5· · · · · · · · · MS. HARDMAN:· Sorry, Gail.

·6· ·BY MS. HARDMAN:

·7· · · · · ·Q.· · ·Could we call that "Shared

·8· ·Services" today?

·9· · · · · ·A.· · ·Yes.

10· · · · · ·Q.· · ·Okay.· You mentioned that DBMP

11· ·stands for "Doing Business as Millwork & Panel."

12· · · · · · · · · Was any other name considered for

13· ·this entity that you know of?

14· · · · · ·A.· · ·I don't know.

15· · · · · ·Q.· · ·Do you know the -- whether DBMP

16· ·generates any revenue?

17· · · · · ·A.· · ·No.

18· · · · · ·Q.· · ·No, you do not know?

19· · · · · ·A.· · ·No, DBMP doesn't generate revenue.

20· ·DBMP is the mother company of M&P; and M&P with

21· ·the two plants is generating revenue.

22· · · · · ·Q.· · ·With respect to M&P, do you know

23· ·the current valuation of M&P?

24· · · · · ·A.· · ·I would say --

25· · · · · · · · · MR. WYNER:· If you know the
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·2· · · · · ·answer, you can, yes.· If you don't know

·3· · · · · ·the answer, don't guess, please.

·4· · · · · · · · · THE WITNESS:· Okay.· So I don't

·5· · · · · ·know.

·6· ·BY MS. HARDMAN:

·7· · · · · ·Q.· · ·Do you know how much M&P has in

·8· ·cash on hand?

·9· · · · · ·A.· · ·No.

10· · · · · ·Q.· · ·Do you know how much DBMP has in

11· ·cash on hand?

12· · · · · ·A.· · ·No.

13· · · · · ·Q.· · ·Do you know when DBMP was created?

14· · · · · ·A.· · ·DBMP was created in October 2019.

15· · · · · ·Q.· · ·Do you know when Millwork & Panel

16· ·was created?

17· · · · · ·A.· · ·Millwork & Panel was created at

18· ·the same time, around the same time.

19· · · · · ·Q.· · ·And you've already mentioned

20· ·before, but what is the Millwork & Panel

21· ·business?

22· · · · · ·A.· · ·This is the siding -- part of the

23· ·siding division.· So they were producing -- you

24· ·know, it's the things that you put on the house,

25· ·the corners and the -- so it's part of the
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·2· ·product that's the siding division is producing.

·3· · · · · ·Q.· · ·Is that the entirety of the siding

·4· ·division under the CertainTeed -- excuse me --

·5· ·the Saint-Gobain Corporation umbrella?

·6· · · · · · · · · MR. WYNER:· Objection.

·7· · · · · · · · · You can answer.

·8· · · · · · · · · THE WITNESS:· No.

·9· ·BY MS. HARDMAN:

10· · · · · ·Q.· · ·Where else does the siding

11· ·business reside within Saint-Gobain Corporation?

12· · · · · ·A.· · ·It's in CertainTeed LLC.

13· · · · · ·Q.· · ·What is the difference between the

14· ·siding corporation in CertainTeed LLC and the

15· ·siding corporation in Millwork & Panel?

16· · · · · · · · · MR. WYNER:· Objection.

17· · · · · · · · · You can answer if you know.

18· · · · · · · · · THE WITNESS:· These are different

19· · · · · ·type of product, so different line of

20· · · · · ·business.

21· ·BY MS. HARDMAN:

22· · · · · ·Q.· · ·To your knowledge, what is

23· ·Project Horizon?

24· · · · · ·A.· · ·Project Horizon is a confidential

25· ·project which basically was led by the lawyers to
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·2· ·try to find a fair and global solution to the

·3· ·asbestos liability that we have with CertainTeed.

·4· · · · · ·Q.· · ·You said "global" resolution; is

·5· ·that correct?

·6· · · · · ·A.· · ·Yes.

·7· · · · · ·Q.· · ·What do you mean by "global"

·8· ·resolution?

·9· · · · · ·A.· · ·It's to have a -- I would say

10· ·one -- kind of one point of contact and to find a

11· ·final -- a final solution to the asbestos I would

12· ·say problem.

13· · · · · ·Q.· · ·So a final solution, what does

14· ·that mean exactly to you?

15· · · · · ·A.· · ·It's to be able to find a fair way

16· ·to serve this -- these claim, which have been

17· ·pending for a long time; and be able to, you

18· ·know, repair or work it in a manner so that you

19· ·can end -- end this topic, I would say, or, you

20· ·know, have a -- have a final visibility on the

21· ·topic.

22· · · · · ·Q.· · ·So to say -- you said "fair and

23· ·global" resolution.· What does "fair" mean?

24· · · · · ·A.· · ·Fair, it's because at the end of

25· ·the day, you have, you know, people who are
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·2· ·suffering from asbestos, and it's to try to find

·3· ·a solution to -- you know -- in -- in, you know,

·4· ·to give them -- to find an outcome, a positive

·5· ·outcome for them from a legal point of view.

·6· · · · · ·Q.· · ·And by "global," are you -- what

·7· ·do you mean by "global"?

·8· · · · · · · · · MR. WYNER:· Objection; asked and

·9· · · · · ·answered.

10· · · · · · · · · You can answer again.

11· · · · · · · · · THE WITNESS:· It's to -- instead

12· · · · · ·to have a lot of different claims, to try

13· · · · · ·to find a -- you know, a global and

14· · · · · ·complete solution.

15· ·BY MS. HARDMAN:

16· · · · · ·Q.· · ·So to make one payment on behalf

17· ·of all asbestos claims; is that correct?

18· · · · · · · · · MR. WYNER:· Objection; misstates

19· · · · · ·testimony.

20· · · · · · · · · You can answer.

21· · · · · · · · · THE WITNESS:· It's to -- you know,

22· · · · · ·to try to find a global solution for all

23· · · · · ·the claim together instead of having to

24· · · · · ·deal with it one by one.

25· ·BY MS. HARDMAN:
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·2· · · · · ·Q.· · ·And you mentioned that the

·3· ·Project Horizon was led by lawyers.· What lawyers

·4· ·are you referring to?

·5· · · · · ·A.· · ·So you had obviously, the lawyers

·6· ·of Saint-Gobain, so in North America; and they

·7· ·were supported by external lawyers.

·8· · · · · ·Q.· · ·What external lawyers are you

·9· ·referring to?

10· · · · · ·A.· · ·So you had mainly two firms.

11· ·Goodwin and Jones Day.

12· · · · · ·Q.· · ·And both firms assisted on

13· ·Project Horizon; is that correct?

14· · · · · ·A.· · ·Yes, they were part of it.

15· · · · · ·Q.· · ·Do you know why Project Horizon

16· ·was given its name?

17· · · · · ·A.· · ·No.· Usually when you have a

18· ·project --

19· · · · · · · · · MR. WYNER:· Mr. Placidet, if the

20· · · · · ·answer's no, just say "no."

21· · · · · · · · · THE WITNESS:· Okay.

22· · · · · · · · · MS. HARDMAN:· You can't -- you

23· · · · · ·need to object to form if that's what

24· · · · · ·you're going to object to, but these

25· · · · · ·speaking objections --
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·2· · · · · · · · · MR. WYNER:· Well, I -- no, I

·3· · · · · ·object if -- to any speculation.

·4· · · · · · · · · If you know the answer, answer the

·5· · · · · ·question, but don't speculate, please.

·6· · · · · · · · · THE WITNESS:· So it's just my

·7· · · · · ·answer is I don't know why this name was

·8· · · · · ·chosen.· Usually when you have a project,

·9· · · · · ·you should use a code name.

10· ·BY MS. HARDMAN:

11· · · · · ·Q.· · ·Okay.· And you mentioned Goodwin

12· ·and Jones Day assisted with Project Horizon.

13· · · · · · · · · Who did Goodwin represent in

14· ·Project Horizon?

15· · · · · · · · · MR. WYNER:· Objection; foundation.

16· · · · · · · · · You can answer if you know.

17· · · · · · · · · THE WITNESS:· Goodwin represented

18· · · · · ·the Saint-Gobain and its affiliate, and

19· · · · · ·then Jones Day came in the summer.· And

20· · · · · ·then -- so now, in fact, Rick is -- is

21· · · · · ·representing CertainTeed, so is

22· · · · · ·supporting me; and David is supporting

23· · · · · ·DBMP.

24· ·BY MS. HARDMAN:

25· · · · · ·Q.· · ·When Project Horizon began, when
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·2· ·did you first learn about this plan?

·3· · · · · ·A.· · ·It was around March 2019.

·4· · · · · ·Q.· · ·And who informed you about

·5· ·Project Horizon?

·6· · · · · ·A.· · ·So I had a discussion with Bob

·7· ·Panaro, who is the COO of the region.

·8· · · · · ·Q.· · ·And that's Bob Panaro?

·9· · · · · ·A.· · ·Yes.

10· · · · · ·Q.· · ·Okay.· And what did Mr. Panaro say

11· ·with respect to Project Horizon, if you recall?

12· · · · · · · · · MR. WYNER:· And, Mr. Placidet,

13· · · · · ·before you answer, I'd instruct you to

14· · · · · ·the extent Mr. Panaro may have relayed

15· · · · · ·any communications he had with lawyers,

16· · · · · ·please don't repeat that.· Otherwise, you

17· · · · · ·can answer.

18· · · · · · · · · THE WITNESS:· Okay.· So then I

19· · · · · ·don't answer.

20· ·BY MS. HARDMAN:

21· · · · · ·Q.· · ·Did Mr. Panaro mention anything

22· ·that does not contain legal advice with respect

23· ·to Project Horizon but instead relates to the

24· ·business operations of Project Horizon?

25· · · · · ·A.· · ·No.
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·2· · · · · ·Q.· · ·Everything that Mr. Panaro said

·3· ·related to legal advice, is that what you are

·4· ·suggesting?

·5· · · · · · · · · MR. WYNER:· Asked and answered.

·6· · · · · · · · · You can answer again.

·7· · · · · · · · · THE WITNESS:· Bob informed me that

·8· · · · · ·the project called Horizon would be

·9· · · · · ·started; and I would receive an NDA.

10· ·BY MS. HARDMAN:

11· · · · · ·Q.· · ·And how did Mr. Panaro describe

12· ·Project Horizon other than with respect to legal

13· ·advice being provided?

14· · · · · · · · · MR. WYNER:· Same instruction.

15· · · · · ·Again, don't repeat any communications

16· · · · · ·you had with counsel or any legal advice.

17· · · · · · · · · MS. HARDMAN:· I already carved

18· · · · · ·that out of my question.

19· · · · · · · · · You may answer.

20· · · · · · · · · MR. WYNER:· Same instruction.

21· · · · · · · · · THE WITNESS:· Bob told me that

22· · · · · ·this project was dealing about our

23· · · · · ·asbestos liability.

24· ·BY MS. HARDMAN:

25· · · · · ·Q.· · ·And what do you mean by "dealing"?
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·2· · · · · ·A.· · ·So it -- it was to find a

·3· ·solution, a legal solution to this -- to this

·4· ·liability.

·5· · · · · ·Q.· · ·So the solution to asbestos

·6· ·liability was the goal of Project Horizon, is

·7· ·that what Mr. Panaro said to you?

·8· · · · · · · · · MR. WYNER:· Objection.

·9· · · · · · · · · You can answer.

10· · · · · · · · · THE WITNESS:· The goal was

11· · · · · ·to -- you know, under the direction of

12· · · · · ·the lawyer, to find a legal -- a legal

13· · · · · ·solution to -- you know, to deal with

14· · · · · ·this liability.

15· ·BY MS. HARDMAN:

16· · · · · ·Q.· · ·How did you know that the

17· ·information Mr. Panaro was providing related to

18· ·legal advice?

19· · · · · · · · · MR. WYNER:· Objection.

20· · · · · · · · · You can answer if you know.

21· · · · · · · · · THE WITNESS:· It's because he

22· · · · · ·asked me to sign the -- you know, the

23· · · · · ·NDA.

24· ·BY MS. HARDMAN:

25· · · · · ·Q.· · ·Did he mention that what he was
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·2· ·telling you came from a lawyer?

·3· · · · · ·A.· · ·Yes.· It's -- I mean, the NDA

·4· ·was -- I received and I had to sign was coming

·5· ·from the legal department.

·6· · · · · ·Q.· · ·Now, what lawyers are you

·7· ·referring to?· Internal at Saint-Gobain, or

·8· ·external?

·9· · · · · ·A.· · ·Internal.· So it's Craig Smith.

10· · · · · ·Q.· · ·So Mr. Panaro indicated that Craig

11· ·Smith provided this legal advice that he was

12· ·conveying to you; is that what you're suggesting?

13· · · · · · · · · MR. WYNER:· Objection; misstates

14· · · · · ·testimony.

15· · · · · · · · · You can answer again.

16· · · · · · · · · THE WITNESS:· No.· What I was

17· · · · · ·saying is that Bob told me that Craig

18· · · · · ·Smith will send me the NDA; and as part

19· · · · · ·of that this -- this was really the start

20· · · · · ·of the project with the lawyers.

21· ·BY MS. HARDMAN:

22· · · · · ·Q.· · ·And Mr. Panaro, when discussing

23· ·this project, what else did he discuss other than

24· ·the NDA?

25· · · · · · · · · MR. WYNER:· Same instruction not
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·2· ·those operations prior to this restructuring;

·3· ·correct?

·4· · · · · · · · · MR. WYNER:· Objection.

·5· · · · · · · · · You can answer.

·6· · · · · · · · · THE WITNESS:· I guess it's never

·7· · · · · ·perfect, so you have always, you know,

·8· · · · · ·customer who don't pay on time so you

·9· · · · · ·have to, you know, chase them.

10· · · · · · · · · And the same thing sometime with

11· · · · · ·the supplier, you have some quality

12· · · · · ·issues or you won't pay them until the

13· · · · · ·quality issue is solved, but that's part

14· · · · · ·of doing business.

15· ·BY MS. HARDMAN:

16· · · · · ·Q.· · ·Of course.

17· · · · · · · · · So old CT is paying its suppliers

18· ·and its taxes as they come due.· Was old CT

19· ·paying on its asbestos liabilities as those

20· ·obligations came due?

21· · · · · · · · · MR. WYNER:· Objection to form.

22· · · · · · · · · You can answer.

23· · · · · · · · · THE WITNESS:· No, because, in

24· · · · · ·fact, the liability for asbestos is a

25· · · · · ·reserve.· So it's -- when you do the
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·2· · · · · ·closing at the end of the year, it's a

·3· · · · · ·best estimate, but it doesn't mean that

·4· · · · · ·you have to pay it right now.

·5· ·BY MS. HARDMAN:

·6· · · · · ·Q.· · ·Okay.· If --

·7· · · · · ·A.· · ·It's -- it's a division -- a

·8· ·difference between a provision or a reserve that

·9· ·you have in the books and -- and something as you

10· ·are referring to as a tax or receivable or

11· ·payable, which is you know how much, it's clear,

12· ·you have invoice.

13· · · · · ·Q.· · ·In certain circumstances, that

14· ·receivable or that reserve -- excuse me -- would

15· ·change every year; is that correct?

16· · · · · ·A.· · ·Yes.

17· · · · · ·Q.· · ·Is that a result of making certain

18· ·payments to creditors of asbestos liabilities

19· ·over the course of that year?

20· · · · · ·A.· · ·Yes.· It's also a -- so it's a

21· ·combination of payment; but also the estimate of

22· ·the risk, so -- which may change too.

23· · · · · ·Q.· · ·So sometimes during the year, old

24· ·CertainTeed would pay a settled claim, perhaps,

25· ·of an asbestos creditor; is that correct?
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·2· · · · · ·A.· · ·Yes.

·3· · · · · ·Q.· · ·Okay.· And those payments would be

·4· ·made as they came due -- as a settlement

·5· ·occurred, old CT would make that payment; is that

·6· ·correct?

·7· · · · · · · · · MR. WYNER:· Objection; foundation.

·8· · · · · · · · · You can answer.

·9· · · · · · · · · THE WITNESS:· Yes.

10· ·BY MS. HARDMAN:

11· · · · · ·Q.· · ·Okay.· As a part of the

12· ·restructuring, new CT -- did new CT acquire

13· ·suppliers from old CT?

14· · · · · · · · · MR. WYNER:· Objection.

15· · · · · · · · · You can answer.

16· · · · · · · · · THE WITNESS:· Could you

17· · · · · ·reformulate the question?

18· ·BY MS. HARDMAN:

19· · · · · ·Q.· · ·Sure.

20· · · · · · · · · As part of the restructuring, what

21· ·parts of old CT did new CT acquire, whether that

22· ·be suppliers or vendors or customers?

23· · · · · · · · · MR. WYNER:· Objection.

24· · · · · · · · · You can answer if you know.

25· · · · · · · · · THE WITNESS:· So it's -- it's the
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·2· · · · · ·part of the business which was remaining

·3· · · · · ·in the new CT entity.

·4· ·BY MS. HARDMAN:

·5· · · · · ·Q.· · ·So new CT acquired what was left

·6· ·of old CT that did not go to DBMP; is that

·7· ·correct?

·8· · · · · · · · · MR. WYNER:· Objection.

·9· · · · · · · · · You can answer.

10· · · · · · · · · THE WITNESS:· Yes.

11· ·BY MS. HARDMAN:

12· · · · · ·Q.· · ·Okay.· So new CT has suppliers

13· ·today; correct?

14· · · · · ·A.· · ·Yes.

15· · · · · ·Q.· · ·And they have taxes as well?

16· · · · · ·A.· · ·Yes.

17· · · · · ·Q.· · ·Are those obligations being paid

18· ·as they come due?

19· · · · · · · · · MR. WYNER:· Objection; foundation.

20· · · · · · · · · You can answer.

21· · · · · · · · · THE WITNESS:· Yes.

22· ·BY MS. HARDMAN:

23· · · · · ·Q.· · ·Does new CT have any asbestos

24· ·liability?

25· · · · · · · · · MR. WYNER:· Objection.
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·2· · · · · · · · · You can answer.

·3· · · · · · · · · THE WITNESS:· No.· The asbestos

·4· · · · · ·liability is within DBMP.

·5· ·BY MS. HARDMAN:

·6· · · · · ·Q.· · ·So the only difference between old

·7· ·CT and new CT is the asbestos liability went to

·8· ·DBMP; is that correct?

·9· · · · · · · · · MR. TORBORG:· Objection; misstates

10· · · · · ·testimony.

11· · · · · · · · · You can answer.

12· · · · · · · · · THE WITNESS:· The also difference

13· · · · · ·is that there is a funding agreement

14· · · · · ·between CertainTeed LLC and DBMP.· So

15· · · · · ·that at the end, the global financial

16· · · · · ·strengths doesn't change.

17· · · · · · · · · MS. HARDMAN:· Okay.· That's

18· · · · · ·helpful.

19· · · · · · · · · Can we go to Tab 64, John.

20· · · · · · · · · MR. TSCHIRGI:· That will be

21· · · · · ·Exhibit 167, Bates number

22· · · · · ·DBMP-BR_0151592.

23· · · · · · · · · (Exhibit 167, Email communication

24· · · · · dated 1-6-20, Bates DBMP-BR_0151592 to

25· · · · · 593, was marked for identification.)
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·2· · · · · · · · · (Witness reviews document.)

·3· ·BY MS. HARDMAN:

·4· · · · · ·Q.· · ·Are you familiar with this

·5· ·document, Mr. Placidet?

·6· · · · · ·A.· · ·Yes.

·7· · · · · ·Q.· · ·Okay.· Did you write the top

·8· ·email?

·9· · · · · ·A.· · ·Yes.

10· · · · · ·Q.· · ·At the bottom email here, starting

11· ·from the bottom up, still on that first page,

12· ·there's a paragraph that is numbered 2; and it

13· ·describes a long-term funding agreement.· I think

14· ·this may be what you mentioned.

15· · · · · · · · · "What do you understand to be the

16· ·mechanics of this funding arrangement with DBMP,

17· ·CT Holdings and new CT?"

18· · · · · · · · · MR. WYNER:· Objection; form.

19· · · · · · · · · And also, Mr. Placidet, to the

20· · · · · ·extent your understanding is based on

21· · · · · ·communications from counsel, I instruct

22· · · · · ·you not to disclose those.· But if you

23· · · · · ·have an understanding that's based on

24· · · · · ·anything else, you can go ahead and

25· · · · · ·testify.
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·2· · · · · · · · · THE WITNESS:· So here the

·3· · · · · ·discussion is -- is with the

·4· · · · · ·consolidation in Paris, how to book

·5· · · · · ·the -- the funding agreement.

·6· ·BY MS. HARDMAN:

·7· · · · · ·Q.· · ·I am simply asking how the funding

·8· ·agreement operates on a business level between

·9· ·DBMP, CT Holdings and new CT.· How do you

10· ·understand that it operates on a business level?

11· · · · · · · · · MR. WYNER:· Objection.

12· · · · · · · · · You can answer.

13· · · · · · · · · THE WITNESS:· If DBMP has a cash

14· · · · · ·need, DBMP can request some funding.

15· · · · · ·That's the principle.· So that's a

16· · · · · ·short-term use.

17· · · · · · · · · And long-term, it mean that if

18· · · · · ·DBMP were to -- you know, in the end --

19· · · · · ·with the funding agreement, as is the

20· · · · · ·former situation, the overall strengths,

21· · · · · ·you know, of DBMP doesn't change because

22· · · · · ·DBMP still backed up by -- by CT.

23· ·BY MS. HARDMAN:

24· · · · · ·Q.· · ·You notice it -- it mentions a

25· ·receivable from CT LLC and the amount is
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·2· ·approximately $540 million.

·3· · · · · · · · · What does that $540 million

·4· ·receivable describe?

·5· · · · · · · · · MR. WYNER:· Objection; foundation.

·6· · · · · · · · · You can answer.

·7· · · · · · · · · THE WITNESS:· So from an

·8· · · · · ·accounting point of view, you have two

·9· · · · · ·different entity and so it mean that for

10· · · · · ·CT the funding agreement is a liability;

11· · · · · ·and DBMP with the other side, it's a

12· · · · · ·receivable.

13· ·BY MS. HARDMAN:

14· · · · · ·Q.· · ·And that $540 million is a

15· ·liability for new CT?

16· · · · · ·A.· · ·Yes.

17· · · · · ·Q.· · ·What does it relate to?

18· · · · · · · · · MR. WYNER:· Objection; vague.

19· · · · · · · · · You can answer.

20· · · · · · · · · THE WITNESS:· This is the funding

21· · · · · ·agreement.· So, in fact, it mean that the

22· · · · · ·amount which is in the books at that time

23· · · · · ·corresponding to how much CT LLC is

24· · · · · ·backing up DBMP is 540 million.

25· ·BY MS. HARDMAN:
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Page 1
·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004 (JCW)
12· · · · · · · · · · · · · · · )
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-1000, et al.· · · · · · ·)
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · · · · · REMOTE VIDEOTAPED DEPOSITION

20· · · · · · · · ·OF MARK A. RAYFIELD

21· · · · · · · · · · Stowe, Vermont

22· · · · · · · · · · October 7, 2020

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO.184545

Case 21-03023    Doc 1-15    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
15    Page 2 of 3



Page 102

·1· · · · · · Confidential - M. Rayfield

·2· · · ·Q.· · Do you recall discussing Project

·3· ·Horizon with Mr. Kinisky?

·4· · · ·A.· · Not directly, no.

·5· · · ·Q.· · What do you mean by "not directly"?

·6· · · ·A.· · I cannot come up with a

·7· ·recollection of a specific time discussing it

·8· ·with Tom Kinisky.

·9· · · ·Q.· · I'm not asking you for your

10· ·recollection of a specific time.· I'm asking

11· ·you whether you believe that you did have a

12· ·discussion with Mr. Kinisky about Project

13· ·Horizon.

14· · · ·A.· · I believe I likely did, but I do

15· ·not recall that discussion.

16· · · ·Q.· · And is it likely that discussion

17· ·would have been prior to you signing this

18· ·confidentiality agreement?

19· · · · · · ·MR. WYNER:· Objection.

20· · · ·A.· · As I don't recall, I couldn't tell.

21· · · ·Q.· · Where does Project Horizon have its

22· ·genesis?· Was it in the United States?

23· · · · · · ·MR. WYNER:· Objection, foundation.

24· · · · · · ·I'm sorry.· Go ahead.

25· · · ·Q.· · What was the genesis of Project
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·2· ·Horizon?

·3· · · · · · ·MR. JONES:· Object to foundation

·4· · · ·and form.

·5· · · · · · ·MR. WYNER:· What's the pending

·6· · · ·question?

·7· · · ·Q.· · What's the genesis -- what was the

·8· ·genesis of Project Horizon?· I'm assuming it

·9· ·had a genesis, since it existed.

10· · · ·A.· · Yes.· So, the genesis in my

11· ·understanding was through Tim Feagans, our

12· ·general counsel for CertainTeed Corporation.

13· · · ·Q.· · Do you know whether the European

14· ·parent of Saint-Gobain Corporation had any

15· ·involvement in formulating Project Horizon?

16· · · · · · ·MR. WYNER:· Objection.

17· · · ·A.· · No.· It was a U.S. Saint-Gobain

18· ·project.

19· · · ·Q.· · So, it was something that the

20· ·European parent of Saint-Gobain was informed

21· ·about by the U.S. Saint-Gobain Corp.?

22· · · ·A.· · Yes.· By U.S., yes.

23· · · ·Q.· · Would the U.S. corp. have needed

24· ·permission from Saint-Gobain's European

25· ·parent to engage in this restructuring
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·2· ·transaction?

·3· · · · · · ·MR. WYNER:· Objection.

·4· · · ·A.· · No, they would not.

·5· · · ·Q.· · Would you have thought it was a

·6· ·good idea to let them know it was happening?

·7· · · ·A.· · I think in general, I try to be

·8· ·pretty transparent with my bosses.

·9· · · ·Q.· · Did you in fact tell your bosses

10· ·about Project Horizon?

11· · · ·A.· · It would have been part of my

12· ·normal updates, yes.

13· · · ·Q.· · Do you recall when you first told

14· ·them about Project Horizon?

15· · · ·A.· · I do not.

16· · · ·Q.· · When you say your bosses, to whom

17· ·are you referring?

18· · · ·A.· · At this time I would have been

19· ·working for Benoit Bazin.

20· · · ·Q.· · Do you recall how far along Project

21· ·Horizon was when you provided Mr. Bazin with

22· ·the first update?

23· · · ·A.· · I do not.

24· · · ·Q.· · How frequently do you provide

25· ·updates to Mr. Bazin?
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·2· · · · · · ·MR. JONES:· About Project Horizon

·3· · · ·or something else?· I'm sorry to

·4· · · ·interrupt.

·5· · · ·Q.· · Generally speaking.

·6· · · ·A.· · About once a month.

·7· · · ·Q.· · So, is it fair to say that by April

·8· ·of 2019, Saint-Gobain's European parent would

·9· ·have been apprised of the existence of

10· ·Project Horizon, if not earlier?

11· · · · · · ·MR. WYNER:· Objection.

12· · · ·A.· · I don't recall.· It could be fair

13· ·to say.

14· · · ·Q.· · You became the CEO in January of

15· ·2019, you say.

16· · · ·A.· · I did.

17· · · ·Q.· · And you signed this confidentiality

18· ·agreement in March, and you are telling me

19· ·that you typically provided updates to

20· ·Saint-Gobain once a month in Europe.· So, is

21· ·it fair to say within a month of signing this

22· ·confidentiality agreement, the European

23· ·Saint-Gobain Corporation would have been

24· ·aware of Project Horizon?

25· · · · · · ·MR. WYNER:· Objection.
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Page 1
·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004 (JCW)
12· · · · · · · · · · · · · · · )
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · · · · · REMOTE VIDEOTAPED DEPOSITION

20· · · · · · · ·OF MICHAEL T. STARCZEWSKI

21· · · · · · · · ·Malvern, Pennsylvania

22· · · · · · · · · · October 1, 2020

23

24· ·JOB NO. 184541
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·1· · · · · · · · · ·M. Starczewski

·2· · · ·Q.· · Before DBMP filed bankruptcy, what

·3· ·did your typical day look like?

·4· · · ·A.· · Prior to the bankruptcy, we were

·5· ·working on the underlying asbestos

·6· ·litigation.· So, quite similar to what we

·7· ·were doing or what I was doing prior to the

·8· ·bankruptcy filing.

·9· · · ·Q.· · Did your workday change in between

10· ·the time of the corporate restructuring and

11· ·the bankruptcy?

12· · · ·A.· · It didn't change except to the

13· ·extent that I would be involved, and again,

14· ·I'm going to be careful to not overstep

15· ·privilege areas, but to the extent I was

16· ·involved in meetings or discussions about the

17· ·possibility of filing a bankruptcy.· In

18· ·addition, as secretary, I then had

19· ·responsibility, as I indicated, for convening

20· ·board meetings, running the board meetings,

21· ·keeping the minutes.· Those types of things.

22· · · · · · ·I didn't have those -- that

23· ·responsibility prior to the restructuring.

24· · · ·Q.· · You mentioned meetings and

25· ·discussions about the possibility of filing.
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·2· ·What does that mean?

·3· · · ·A.· · I said discussions about the

·4· ·possibility of DBMP filing a bankruptcy.

·5· · · ·Q.· · Right.· And what does that mean,

·6· ·meetings and discussions about DBMP filing

·7· ·for bankruptcy?

·8· · · ·A.· · I was involved in -- in discussions

·9· ·with outside counsel at Jones Day and in --

10· ·with DBMP personnel about that possibility.

11· · · ·Q.· · How many meetings or discussions

12· ·did you have about the possibility of DBMP

13· ·filing for bankruptcy?

14· · · ·A.· · I don't remember how many there

15· ·were.

16· · · ·Q.· · Do you recall the first time you

17· ·had a meeting or discussion about the

18· ·possibility of DBMP filing for bankruptcy?

19· · · ·A.· · Probably shortly after DBMP was

20· ·formed.

21· · · ·Q.· · Did you ever have any meetings and

22· ·discussions about the possibility of

23· ·CertainTeed filing for bankruptcy?

24· · · ·A.· · There were discussions about the

25· ·possibility of a 524(g) bankruptcy to -- to
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·2· ·resolve these CertainTeed asbestos

·3· ·liabilities prior to the restructuring, yes.

·4· · · ·Q.· · And when was the first time that

·5· ·you discussed the possibility of CertainTeed

·6· ·filing for bankruptcy?

·7· · · · · · ·MR. JONES:· If that's what you

·8· · · ·meant by your last answer.

·9· · · ·A.· · It's not.· What I was referring to

10· ·was the possibility of CertainTeed

11· ·Corporation undergoing a corporate

12· ·restructuring to give it the flexibility to

13· ·consider and allow it to possibly file for a

14· ·524(g) bankruptcy to resolve its asbestos

15· ·liabilities.

16· · · ·Q.· · When was the first time that you

17· ·discussed that possibility?

18· · · ·A.· · In terms of a general conversation,

19· ·it was probably back in -- some point in

20· ·2018.

21· · · ·Q.· · Who was that with?

22· · · ·A.· · It would have been with my then

23· ·general counsel, Timothy Feagans.

24· · · ·Q.· · And what was the substance of that

25· ·conversation?
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·2· · · · · · ·MR. JONES:· Object and instruct the

·3· · · ·witness not to answer that to the extent

·4· · · ·it would reveal a communication of

·5· · · ·counsel and a privileged matter.

·6· · · ·Q.· · Are you going to follow that

·7· ·instruction, sir?

·8· · · ·A.· · I am.

·9· · · ·Q.· · Now, you said that that

10· ·conversation with your old general counsel,

11· ·Timothy Feagans, was in 2018?

12· · · ·A.· · The first time would have been

13· ·sometime in 2018, yes.

14· · · ·Q.· · What part of 2018?

15· · · ·A.· · I don't recall specifically, but it

16· ·would have been early in the year.

17· · · ·Q.· · January?

18· · · ·A.· · I don't recall specifically.· Maybe

19· ·January, maybe February.

20· · · ·Q.· · Maybe January, maybe February.· Was

21· ·that the first time you ever discussed with

22· ·anyone the possibility of a bankruptcy

23· ·filing?

24· · · ·A.· · The first time that I was involved

25· ·in any sort of discussions about a
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·2· ·restructuring that could be undertaken,

·3· ·again, to give the company the flexibility to

·4· ·consider such a filing.· I was not involved

·5· ·in conversations about any potential

·6· ·bankruptcies prior to that, but I can't say

·7· ·that others did or did not have those

·8· ·conversations.

·9· · · ·Q.· · So, in 2018, early, maybe January,

10· ·maybe February, when you were discussing with

11· ·Mr. Feagans the possibility, you were talking

12· ·about the corporate restructuring; is that

13· ·right?

14· · · ·A.· · They were very general discussions,

15· ·yes.

16· · · ·Q.· · Was anyone else involved in those

17· ·discussions at that time?

18· · · · · · ·MR. JONES:· Object to foundation.

19· · · ·A.· · My recollection was, early on in

20· ·2018, I was communicating largely with

21· ·Mr. Feagans.· Over time, other individuals

22· ·became involved.

23· · · ·Q.· · Mr. Starczewski, what is your

24· ·current e-mail address?

25· · · ·A.· · My current e-mail address is the
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·2· ·one that I gave earlier,

·3· ·michael.t.starczewski@saint-gobain.com.

·4· · · ·Q.· · Where is your office located now?

·5· · · ·A.· · Malvern, Pennsylvania.

·6· · · ·Q.· · Same Malvern, Pennsylvania that you

·7· ·were working at when you were associate

·8· ·general counsel?

·9· · · ·A.· · Yes.

10· · · ·Q.· · Same office?

11· · · ·A.· · Yes.

12· · · ·Q.· · With whom do you communicate on a

13· ·daily basis about your work at DBMP?

14· · · ·A.· · Again, it depends on the issue.

15· ·I'm in consistent communication with outside

16· ·counsel.· I have ongoing discussions about

17· ·the litigation generally with Mr. Gross and

18· ·Mr. Taylor.· Somewhat less consistent, in

19· ·light of the pandemic, communications with my

20· ·administrative assistant, Leslie Dallas.· And

21· ·I am in periodic contact with the officers

22· ·and the board for DBMP.

23· · · ·Q.· · What about directors of

24· ·Saint-Gobain Corporation?

25· · · ·A.· · I don't have any direct contact
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·2· ·with directors for Saint-Gobain Corporation.

·3· · · ·Q.· · What about officers of Saint-Gobain

·4· ·Corporation?

·5· · · ·A.· · Yeah.· I mean, I have to figure out

·6· ·who those were in my mind.

·7· · · · · · ·Can you clarify the time period

·8· ·that you are referring to?

·9· · · · · · ·MR. JONES:· I think he was talking

10· · · ·about currently.

11· · · ·Q.· · Currently.

12· · · ·A.· · Okay.· Well, currently, yes.  I

13· ·would -- I have what I would call dotted-line

14· ·reporting responsibility to Ms. Hackney as

15· ·general counsel.· She is an officer.  I

16· ·believe she may actually be a director of

17· ·Certain- -- I'm sorry -- of Saint-Gobain

18· ·Corporation.

19· · · · · · ·I have had contact with at times

20· ·Craig Smith, who I believe has an officer

21· ·title.· I believe Bob Panaro, Robert Panaro

22· ·has an officer title with Saint-Gobain

23· ·Corporation, as well as his title with DBMP.

24· · · · · · ·Several of the people that I work

25· ·with may have titles with other entities.
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·2· · · ·Q.· · What about directors and officers

·3· ·of Millwork & Panel, do you communicate with

·4· ·them about your work at DBMP?

·5· · · ·A.· · Yes, primar- -- in their capacity

·6· ·as officers and directors of Millwork &

·7· ·Panel, it would only be with respect --

·8· ·through board meetings.· Even then, the

·9· ·issues really aren't specific to DBMP.· It

10· ·would be more M&P financial-related matters.

11· · · ·Q.· · What about directors and officers

12· ·of CertainTeed LLC?

13· · · ·A.· · No, other than, as I say, there

14· ·might be some communications involving

15· ·litigation developments in which the two

16· ·companies have a joint or a common interest,

17· ·and again, that would primarily, I think, be

18· ·through Craig Smith in the law department.

19· · · ·Q.· · When you say a common interest,

20· ·what are you referring to?· Is that asbestos

21· ·litigation or something else?

22· · · ·A.· · Yes, the asbestos litigation in

23· ·general.

24· · · ·Q.· · Do you have communications with any

25· ·other affiliates of Saint-Gobain Corporation?
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·2· · · ·Q.· · Do you know what the value of any

·3· ·of the assets CertainTeed LLC received is?

·4· · · ·A.· · I do not.

·5· · · ·Q.· · You mentioned that DBMP received

·6· ·asbestos liabilities; is that right?

·7· · · ·A.· · Correct.

·8· · · ·Q.· · Do you know what the value of the

·9· ·asbestos-related liabilities are that DBMP

10· ·received?

11· · · ·A.· · No, I do not.

12· · · ·Q.· · Do you know why DBMP received the

13· ·asbestos-related liabilities?

14· · · ·A.· · That was to enable DBMP to resolve

15· ·those liabilities, potentially, through a

16· ·future 524(g) bankruptcy filing, if the

17· ·company determined that to be appropriate.

18· · · ·Q.· · Besides the asbestos-related

19· ·liabilities, what other liabilities did DBMP

20· ·receive at that time?

21· · · ·A.· · I believe that's it.· Again, there

22· ·were some contracts with various law firms

23· ·that were allocated to it, so to the extent

24· ·there were liabilities owed there, they would

25· ·have acquired those.
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·2· · · ·Q.· · Do you know what CertainTeed LLC's

·3· ·liabilities were that were allocated to it as

·4· ·it affected the divisional merger?

·5· · · ·A.· · I do not.

·6· · · · · · ·MR. PHILLIPS:· I would like to mark

·7· · · ·next as Committee Exhibit -- I'm sorry.

·8· · · ·It's been previously marked as Committee

·9· · · ·Exhibit 18.· It's a copy of the annex to

10· · · ·the Panaro declaration, and it's the

11· · · ·amended and restated funding agreement.

12· · · ·Q.· · We will put that up on the chat for

13· ·you, sir.

14· · · · · · ·Let me know when you have Committee

15· ·Exhibit 18, Mr. Starczewski.

16· · · ·A.· · Okay.· It's open.

17· · · ·Q.· · Have you seen this document before,

18· ·sir?

19· · · ·A.· · I have, yes.

20· · · ·Q.· · When was the first time you saw it?

21· · · ·A.· · I can't say precisely.· I would

22· ·have seen a draft of this sometime shortly

23· ·before the restructuring, and then I would

24· ·have received a final copy of it probably the

25· ·day after the restructuring.
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·2· · · ·Q.· · Is this version that you are

·3· ·looking at in front of you, is that a -- do

·4· ·you have any reason to believe that's not

·5· ·accurate?

·6· · · ·A.· · I -- no.· I mean, I don't have any

·7· ·reason to believe that.· It appears to have

·8· ·been signed, and bank account numbers have

·9· ·been redacted, but other than that, it

10· ·appears to be the correct copy.

11· · · ·Q.· · It appears that you are listed as a

12· ·notice party to this amended and restated

13· ·funding agreement.· Do you know why you are a

14· ·notice party?

15· · · ·A.· · Why me in particular?

16· · · ·Q.· · Yes.

17· · · ·A.· · No.· Somebody has to be listed for

18· ·notice under a corporate agreement.· And in

19· ·particular, with respect to requests, it

20· ·makes sense that I would be involved with

21· ·those, since I was responsible for overseeing

22· ·the asbestos litigation and the costs

23· ·thereof.

24· · · ·Q.· · Now, this is an amended and

25· ·restated funding agreement.· Was there a
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·2· ·previous version of this document?

·3· · · ·A.· · There was, yes.

·4· · · ·Q.· · Do you know why it was amended and

·5· ·restated?

·6· · · ·A.· · The -- I'm not positive.· I have to

·7· ·go back and look at all of the documents.

·8· ·The -- I'm not sure if the original funding

·9· ·agreement was between CertainTeed LLC, a

10· ·Texas company -- I think it was all done in

11· ·one.· So, there was an original funding

12· ·agreement between CertainTeed Holding Corp.

13· ·and CertainTeed LLC, a Texas company, and

14· ·then that was amended and restated as part of

15· ·the restructuring to make the payor

16· ·CertainTeed LLC, a Delaware company, and

17· ·DBMP, a North Carolina company, the payee.

18· · · ·Q.· · Do you know, sir, what the purpose

19· ·is of this amended and restated funding

20· ·agreement?

21· · · ·A.· · The purpose of the amended and

22· ·restated funding agreement was to ensure that

23· ·DBMP would have the same paying power, if you

24· ·will, to pay for and resolve asbestos

25· ·liability claims after the restructuring as
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·2· ·the former CertainTeed Corporation had prior

·3· ·to the restructuring.

·4· · · ·Q.· · Were you involved in the drafting

·5· ·of this document, sir?

·6· · · ·A.· · I don't recall what input I may

·7· ·have provided.· I did see drafts of it.

·8· · · ·Q.· · Do you know who drafted this

·9· ·amended and restated funding agreement?

10· · · ·A.· · I believe it was drafted by counsel

11· ·at Jones Day.

12· · · ·Q.· · Do you know whose idea it was to

13· ·draft an amended and restated funding

14· ·agreement?

15· · · ·A.· · That would have been upon advice of

16· ·counsel.

17· · · ·Q.· · Do you know if there was a

18· ·negotiation between the signatories of the

19· ·amended and restated funding agreement?

20· · · ·A.· · There was no what I would call

21· ·negotiation in the terms of arm's length

22· ·third-party negotiations that you would have

23· ·between unrelated parties.· As I said, this

24· ·document was drafted by Jones Day on behalf

25· ·of CertainTeed, with input from counsel for,
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·2· ·I don't know if it would be CertainTeed

·3· ·Holdings Corp. or SGA.· So, there would be

·4· ·mutual input there, but not -- as I say, not

·5· ·a third-party arm's length type negotiation.

·6· · · ·Q.· · You mentioned advice of counsel

·7· ·Jones Day.· What party was Jones Day

·8· ·representing with respect to this amended and

·9· ·restated funding agreement?

10· · · ·A.· · Jones Day represented DBMP.

11· · · ·Q.· · Was -- do you know if

12· ·CertainTeed LLC was represented by counsel in

13· ·connection with this amended and restated

14· ·funding agreement?

15· · · ·A.· · CertainTeed LLC had representation

16· ·from Goodwin Procter, as well as in-house

17· ·counsel, but to what extent Goodwin Procter

18· ·was involved, I don't know.

19· · · ·Q.· · In the original funding agreement,

20· ·the predecessor to the amended and restated

21· ·funding agreement, who did Jones Day

22· ·represent in that agreement?

23· · · · · · ·MR. JONES:· Object to foundation.

24· · · ·Q.· · If you know, sir.

25· · · ·A.· · I would need to look at the
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·2· ·agreement.· I don't remember who it was

·3· ·between.· I thought it was between

·4· ·CertainTeed Holdings Corp. and

·5· ·CertainTeed LLC pre-restructuring, so they

·6· ·would have represented still -- it was

·7· ·CertainTeed LLC at that time.

·8· · · ·Q.· · Who represented --

·9· · · ·A.· · Not the one that exists today,

10· ·but --

11· · · ·Q.· · Who represented CertainTeed Holding

12· ·in that transaction -- in that document?

13· · · · · · ·MR. JONES:· Same objection.

14· · · ·A.· · Same response.· Had they been

15· ·involved in it, Goodwin Procter, and in-house

16· ·counsel, but again, I don't know what

17· ·involvement Goodwin Procter may have had with

18· ·respect to that document.

19· · · ·Q.· · Did Jones Day represent

20· ·CertainTeed LLC with respect to that

21· ·document?

22· · · · · · ·MR. JONES:· Objection, asked and

23· · · ·answered.

24· · · ·A.· · Pre-divisional merger, CertainTeed

25· ·Corporation became CertainTeed LLC, a
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·2· ·Delaware LLC, and then converted to

·3· ·CertainTeed LLC, a Texas company.· So, that

·4· ·was pre-merger, and I believe Jones Day would

·5· ·still be representing that entity.· Post

·6· ·divisive merger, Jones Day did not represent

·7· ·CertainTeed LLC, the current company.

·8· · · ·Q.· · Have there been any subsequent

·9· ·amendments of the funding agreement since

10· ·this amended and restated funding agreement?

11· · · ·A.· · I don't think so.

12· · · ·Q.· · How was the amended and restated

13· ·funding agreement intended to work?

14· · · ·A.· · The amended and restated funding

15· ·agreement is intended to allow DBMP to

16· ·request funds from CertainTeed LLC to the

17· ·extent DBMP required those funds for running

18· ·its day-to-day business operations, as well

19· ·as to pay for the defense and, if necessary,

20· ·indemnification of the asbestos claims prior

21· ·to any bankruptcy filing.

22· · · · · · ·And that was limited only to the

23· ·extent that there were dividends paid up to

24· ·DBMP from M&P, those dividends were to be

25· ·utilized prior to any funding from
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·2· · · ·Q.· · In sub C on page six, it notes that

·3· ·CertainTeed LLC is responsible for paying the

·4· ·amounts necessary to satisfy the debtor's

·5· ·asbestos-related liabilities.· Do you see

·6· ·that?

·7· · · ·A.· · Yes.

·8· · · ·Q.· · What asbestos-related liabilities

·9· ·is C referring to?

10· · · ·A.· · Those are the DBMP asbestos

11· ·liabilities, formerly the asbestos

12· ·liabilities of the former CertainTeed

13· ·Corporation.· And prior to a bankruptcy, it

14· ·would include the defense fees of those

15· ·litigat- -- of that litigation.

16· · · ·Q.· · Also on page six, in sub E, it

17· ·talks about CertainTeed's responsibility for

18· ·paying the debtor's indemnification

19· ·obligations of CertainTeed.· Do you see that?

20· ·And it says only if the cash distributions

21· ·from Millwork & Panel are insufficient.

22· · · ·A.· · Yes, I see that.

23· · · ·Q.· · Okay.· In your understanding, what

24· ·does that include?

25· · · ·A.· · Well, that -- that section of that
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·2· ·clause refers to, as I just previously

·3· ·testified, that CertainTeed LLC is

·4· ·contractually obligated to provide any

·5· ·funding necessary to establish a 524(g)

·6· ·asbestos trust, up to and only to the extent

·7· ·that DBMP's assets are insufficient to do so.

·8· · · ·Q.· · And the discussion about

·9· ·indemnifications and other obligations, what

10· ·is that referring to?

11· · · · · · ·MR. JONES:· Object to foundation.

12· · · ·A.· · I'm sorry.· I'm trying to find it.

13· ·It's the top of E.· Okay.· "The funding of

14· ·obligations of the Payee owed to the Payor or

15· ·any Payor Affiliate, including" --

16· · · · · · ·(Reporter interruption.)

17· · · ·A.· · I believe that is referring to,

18· ·again, the asbestos-related liability,

19· ·settlements and/or defense expenses, which

20· ·were the liabilities allocated under the plan

21· ·of divisional merger.

22· · · ·Q.· · Are there any other payment

23· ·obligations owed by CertainTeed LLC under the

24· ·funding agreement besides what we just

25· ·discussed?
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·2· · · ·A.· · I believe the other obligation is

·3· ·to pay amounts to DBMP to ensure that DBMP

·4· ·has at least $5 million available to it to

·5· ·pay permissible expenses, so if DBMP's bank

·6· ·account were to dip under $5 million at any

·7· ·point in time, DBMP can request a funding

·8· ·infusion.

·9· · · ·Q.· · Do you know if CertainTeed LLC has

10· ·assessed whether it can afford to pay the

11· ·costs and expenses described in this funding

12· ·agreement?

13· · · ·A.· · Between the value of DBMP and the

14· ·commitment under the funding agreement, that

15· ·is the same liability that the former

16· ·CertainTeed Corporation had -- I'm sorry --

17· ·the same -- has the same assets to contribute

18· ·to those liabilities.

19· · · ·Q.· · And what if the costs and expenses

20· ·exceeded the value of Millwork & Panel and

21· ·CertainTeed LLC, what would happen then?

22· · · · · · ·MR. JONES:· Object to foundation.

23· · · ·A.· · I don't know.· I don't know.

24· · · ·Q.· · Do you know if CertainTeed LLC's

25· ·obligations under the funding agreement are
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·2· ·secured or unsecured?

·3· · · ·A.· · I'm not sure what you mean by

·4· ·"secured."· To my knowledge, they are not

·5· ·secured, no.

·6· · · ·Q.· · Do you know if any of

·7· ·CertainTeed LLC's obligations under the

·8· ·funding agreement have been guaranteed by

·9· ·Saint-Gobain?

10· · · ·A.· · They have not, to my knowledge.

11· · · ·Q.· · And have they been guaranteed by

12· ·any of the other protected parties?

13· · · ·A.· · No.· They're no more guaranteed or

14· ·secured than the former CertainTeed

15· ·Corporation's assets were.

16· · · ·Q.· · Are you aware of any limitations

17· ·that the funding agreement has on

18· ·CertainTeed LLC from sending cash payments to

19· ·its parent CT Holding?

20· · · ·A.· · Could you repeat that?

21· · · ·Q.· · Are you aware of any limitations in

22· ·the funding agreement on CertainTeed LLC

23· ·sending cash payments to its parent

24· ·CT Holdings?

25· · · ·A.· · No, I am not aware of a -- of a
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·2· ·contractual limitation.· There is a

·3· ·limitation that CT LLC cannot dispose of all

·4· ·or substantially all of its assets without

·5· ·the recipient of those assets undertaking the

·6· ·obligation under the funding agreement.

·7· · · ·Q.· · Is that limitation depicted in the

·8· ·funding agreement?

·9· · · ·A.· · I thought that's where it was.

10· · · ·Q.· · Do you know if CertainTeed LLC is

11· ·restricted in any other way from engaging in

12· ·transactions outside of the ordinary course

13· ·of business?

14· · · ·A.· · I'm not aware of any sort of other

15· ·contractual restriction, no.

16· · · ·Q.· · So, besides the restriction that

17· ·you just mentioned, there are no other

18· ·restrictions on CertainTeed LLC from engaging

19· ·in transactions outside of the ordinary

20· ·course of business; is that right?

21· · · · · · ·MR. JONES:· Object to foundation.

22· · · ·A.· · Yeah, and I am not sure I

23· ·understand the question.· There is no other

24· ·contractual restriction that I'm aware of.  I

25· ·am not sure what you mean by transaction
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·2· ·outside the ordinary course of business,

·3· ·but --

·4· · · ·Q.· · Do you know if any of the protected

·5· ·parties are restricted in any way from

·6· ·engaging in transactions outside of the

·7· ·ordinary course of business presently?

·8· · · ·A.· · I do not know.

·9· · · ·Q.· · Tell me, Mr. Starczewski, what

10· ·mechanisms, if you know, does the funding

11· ·agreement have to ensure that CertainTeed LLC

12· ·has sufficient assets to perform its

13· ·obligations under the funding agreement?

14· · · ·A.· · Other than the contractual

15· ·provision I just mentioned, that's -- that's

16· ·the one provision that I am aware of.

17· ·CertainTeed LLC, as CertainTeed Corporation

18· ·was, is aware of the obligation to fund the

19· ·asbestos liabilities, but that's the

20· ·contractual restriction that I am aware of.

21· · · ·Q.· · Do you know offhand Where in the

22· ·funding agreement it discusses that?

23· · · ·A.· · Yeah.· It's on page ten,

24· ·Subsection B to something.

25· · · ·Q.· · Okay.· Thank you, sir.

Page 240

·1· · · · · · · · · ·M. Starczewski

·2· · · · · · ·I would like to turn briefly back

·3· ·to your declaration, which I know you have a

·4· ·hard copy of in front of you.· In paragraph

·5· ·ten of your declaration, you appear to deny

·6· ·that the 2019 corporate restructuring is a

·7· ·fraudulent conveyance because, quote, "the

·8· ·design of the restructuring ensures that the

·9· ·Debtor has the same ability to fund the costs

10· ·of defending and resolving present and future

11· ·asbestos claims, both in state and federal

12· ·courts and in connection with any Chapter 11

13· ·filing, as Old CT did before the 2019

14· ·restructuring."

15· · · · · · ·Do you see that, sir?

16· · · ·A.· · Yes.

17· · · ·Q.· · What is the basis for your

18· ·statement there?

19· · · ·A.· · As I have testified to, under the

20· ·funding agreement, CertainTeed LLC is

21· ·obligated to pay the asbestos liability to

22· ·the extent that DBMP is unable to do so,

23· ·which provides DBMP with the same paying

24· ·power, the same ability to pay those

25· ·liabilities as the former CertainTeed
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·2· ·Corporation had.

·3· · · ·Q.· · You mentioned a fraudulent

·4· ·conveyance there.· Why did you include a

·5· ·comment about fraudulent conveyance in your

·6· ·declaration?

·7· · · · · · ·MR. JONES:· Object to foundation.

·8· · · ·A.· · Because I anticipated that that --

·9· ·such an attack might be made, and in fact, we

10· ·received a number of complaints after the

11· ·restructuring alleging fraudulent conveyance.

12· · · ·Q.· · What is a fraudulent conveyance?

13· · · ·A.· · Essentially, it's disposing of

14· ·assets or value for less than fair

15· ·consideration.· I believe there is more

16· ·technical legal elements to it, but that is

17· ·it in essence.

18· · · ·Q.· · Is a fraudulent conveyance the same

19· ·thing as a fraudulent transfer?

20· · · ·A.· · To me, it is.· If there is a

21· ·distinction, I don't know.

22· · · ·Q.· · Are there different types of

23· ·fraudulent conveyances?

24· · · · · · ·MR. JONES:· Same objection,

25· · · ·foundation.
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·2· · · ·A.· · I don't know.

·3· · · ·Q.· · What effect does the corporate

·4· ·restructuring have on the debtor's ability to

·5· ·pay asbestos claims?

·6· · · ·A.· · Well, it doesn't have any effect

·7· ·other than making the debtor the responsible

·8· ·entity.· The debtor, DBMP, has access to the

·9· ·very same assets to pay the asbestos

10· ·liability claims that the former CertainTeed

11· ·had.

12· · · ·Q.· · If a claim were brought in the tort

13· ·system today, would the debtor be able to

14· ·defend that claim in the same exact manner

15· ·that it did before the corporate

16· ·restructuring?

17· · · · · · ·MR. JONES:· Forgive me.· Object to

18· · · ·the foundation for the question and its

19· · · ·form.

20· · · · · · ·Do you mean while the bankruptcy

21· · · ·pends?

22· · · ·Q.· · While the bankruptcy is pending, if

23· ·a claim was brought in the tort system.

24· · · ·A.· · Against DBMP or some other entity?

25· · · ·Q.· · Against DBMP.
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·2· · · · · · ·MR. JONES:· The claim would be

·3· · · ·automatically stayed.· Sorry.

·4· · · ·A.· · That is my response.· The claim

·5· ·would be stayed, yeah.

·6· · · · · · ·MR. PHILLIPS:· If you want to

·7· · · ·answer the questions, we should swear you

·8· · · ·in, sir.

·9· · · · · · ·MR. JONES:· No, I apologize.  I

10· · · ·just was -- I'm trying to understand the

11· · · ·question, Todd.· I do apologize.

12· · · ·Q.· · If there was no automatic stay in

13· ·effect and a claim was brought in the tort

14· ·system today, Mr. Starczewski, would the

15· ·defendant be able to defend that claim in the

16· ·exact same manner it did before the corporate

17· ·restructuring?

18· · · · · · ·MR. JONES:· Object to the form of

19· · · ·the question.

20· · · ·A.· · Yeah, I don't understand the

21· ·question, because I don't understand the

22· ·bankruptcy law that would allow the debtor to

23· ·expend funds to defend that claim, which is

24· ·part of the reason why there is a stay, to

25· ·protect those assets.· So, it would be
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·2· ·inconsistent to allow the tort case to

·3· ·proceed and have the debtor expend funds to

·4· ·defend it.

·5· · · · · · ·THE VIDEOGRAPHER:· Mr. Phillips.

·6· · · · · · ·MR. PHILLIPS:· Yes.

·7· · · · · · ·THE VIDEOGRAPHER:· I will need to

·8· · · ·change media within the next ten minutes.

·9· · · · · · ·MR. PHILLIPS:· Why don't we do that

10· · · ·now?

11· · · · · · ·THE VIDEOGRAPHER:· We are going off

12· · · ·record.· The time is 4:27.

13· · · · · · ·(Recess taken.)

14· · · · · · ·THE VIDEOGRAPHER:· We are back on

15· · · ·record.· The time is 4:32.

16· ·BY MR. PHILLIPS:

17· · · ·Q.· · Mr. Starczewski, I would like to

18· ·turn to the amended and restated divisional

19· ·merger support agreement.· This has been

20· ·previously marked as Committee Exhibit 30.

21· · · · · · ·We are sending it to you via the

22· ·chat function.· Let me know when you have

23· ·that, sir.

24· · · ·A.· · Okay.· I have it.

25· · · ·Q.· · Do you recognize this document,
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·2· ·sir?

·3· · · ·A.· · I'm familiar with the agreement.

·4· ·This, yes, appears to be it.· It's signed.

·5· ·Yes.

·6· · · ·Q.· · Now, I will represent that in

·7· ·section eight, you are listed as a notice

·8· ·party to this document, and it's got a DBMP

·9· ·Bates number in the lower right-hand corner.

10· ·Do you see that?

11· · · ·A.· · Yes, I do.

12· · · ·Q.· · Any reason to think this is not an

13· ·accurate depiction of this documents.

14· · · ·A.· · No, no reason to think that.

15· · · ·Q.· · What is this amended and restated

16· ·divisional merger support agreement?

17· · · ·A.· · So, this goes hand in hand with the

18· ·divisional merger agreement.· It's basically

19· ·implementation of that agreement, what the

20· ·agreement requires be done and who is

21· ·responsible.

22· · · ·Q.· · Were you involved in the drafting

23· ·of this document?

24· · · ·A.· · I don't recall being involved in

25· ·the drafting, other than I would have seen a

Case 21-03023    Doc 1-16    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
16    Page 9 of 12



Page 246

·1· · · · · · · · · ·M. Starczewski

·2· ·draft of it shortly prior to the

·3· ·restructuring.

·4· · · ·Q.· · Do you know whose idea it was to

·5· ·draft this document?

·6· · · ·A.· · It would have been counsel.

·7· · · ·Q.· · Is that Jones Day?

·8· · · ·A.· · Jones Day and/or in-house corporate

·9· ·counsel for CertainTeed.

10· · · ·Q.· · And who is in-house corporate

11· ·counsel at CertainTeed?

12· · · ·A.· · It would have been Craig Smith, and

13· ·again, whether Goodwin Procter had input on

14· ·any of this, I don't know.

15· · · ·Q.· · Do you know what entities are party

16· ·to this document?

17· · · ·A.· · DBMP and CertainTeed LLC.

18· · · ·Q.· · Do you know how this document was

19· ·negotiated?

20· · · ·A.· · Similar to the divisional merger

21· ·agreement, as I said earlier, there was no

22· ·what I would call traditional negotiation.

23· ·In fact, at the time the agreement, the

24· ·divisional merger agreement was created,

25· ·there was just a CertainTeed Corporation.
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·2· ·There was no DBMP or CertainTeed LLC with

·3· ·whom to negotiate.

·4· · · · · · ·So, the document, again, was

·5· ·prepared by counsel for the parties to

·6· ·effectuate a common interest.

·7· · · ·Q.· · Do you know how this agreement was

·8· ·supposed to work?

·9· · · · · · ·MR. JONES:· Objection to the form.

10· · · ·A.· · Again, it sets forth the

11· ·implementation of the divisional merger, what

12· ·entity has what responsibilities, and what

13· ·actions does that entity need to take.

14· · · ·Q.· · Do you know what this agreement is

15· ·worth in terms of the debtor's assets?

16· · · ·A.· · I don't know how to answer that.  I

17· ·don't know that the agreement itself has a

18· ·value.· Again, it references the assets and

19· ·liabilities that were allocated under the

20· ·plan of divisional merger.· I don't know that

21· ·this agreement has a value in and of itself.

22· · · ·Q.· · In section three of this document,

23· ·on page two --

24· · · ·A.· · Yes.

25· · · ·Q.· · -- called "Indemnification," "DBMP
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·2· ·will indemnify and hold harmless CT from and

·3· ·against all losses."· Do you see that

·4· ·paragraph, sir?

·5· · · ·A.· · Yes, I do.

·6· · · ·Q.· · It's talking about losses related

·7· ·to asbestos-related losses and proceedings to

·8· ·which CertainTeed may become subject.· Do you

·9· ·see that?

10· · · ·A.· · I do.

11· · · ·Q.· · In your understanding, sir, what

12· ·does that encompass?· What does that

13· ·indemnification encompass?

14· · · ·A.· · There was actually two parts to it,

15· ·but the first half of it requires

16· ·CertainTeed -- I'm sorry -- requires DBMP to

17· ·indemnify and hold harmless CT LLC in the

18· ·event CertainTeed LLC is sued and either

19· ·incurs expenses or were to incur losses in

20· ·connection with a pursuit of DBMP asbestos

21· ·liability claims against CertainTeed LLC.

22· · · · · · ·There is a corresponding

23· ·indemnification that DBMP owed to

24· ·CertainTeed LLC in the event that DBMP were

25· ·sued for -- I'm sorry -- in the event
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·2· ·CertainTeed LLC were sued for obligations

·3· ·owed by DBMP.

·4· · · ·Q.· · Do you know whose idea it was to

·5· ·include this indemnification provision in

·6· ·this document?

·7· · · ·A.· · This would have emanated from

·8· ·discussions with counsel.

·9· · · ·Q.· · In paragraph four, under "tax

10· ·Matters," it notes that the debtor and

11· ·CertainTeed are each a disregarded entity for

12· ·U.S. federal income tax purposes, and the

13· ·divisional merger will be disregarded for

14· ·federal tax purposes.

15· · · · · · ·Do you see that, sir?

16· · · ·A.· · Yes.

17· · · ·Q.· · Why is that provision in here?

18· · · · · · ·MR. JONES:· Object to foundation.

19· · · ·Q.· · Do you know -- I will rephrase.

20· · · · · · ·Do you know why that provision is

21· ·in here?

22· · · ·A.· · Specifically why it was inserted in

23· ·here, I'm not sure.· It clarifies the tax

24· ·treatment of DBMP and CertainTeed LLC, which

25· ·is, their entities are disregarded for tax
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·2· ·department here in Malvern.

·3· · · ·Q.· · How about financial reports?

·4· · · ·A.· · Again, financial reports would be

·5· ·kept here in Malvern with either -- depending

·6· ·on the type of report, either the finance

·7· ·department, treasury department or

·8· ·accounting.

·9· · · ·Q.· · In Mr. Panaro's declaration, he

10· ·also mentions in paragraph 22 a cash pooling

11· ·agreement.· Are you familiar with the cash

12· ·pooling agreement?

13· · · ·A.· · I am.· Which exhibit is

14· ·Mr. Panaro's?

15· · · ·Q.· · It's Exhibit --

16· · · ·A.· · I think I found it now.

17· · · ·Q.· · -- 67.

18· · · · · · ·Are you familiar with the cash

19· ·pooling agreement, sir?

20· · · ·A.· · Yes, I am.

21· · · ·Q.· · How does the cash pooling agreement

22· ·work?

23· · · ·A.· · I am not the expert on the cash

24· ·pooling agreement, but the cash pooling

25· ·agreement essentially allows DBMP to hold in
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·2· ·its bank account the funds belonging to

·3· ·Millwork & Panel.· So, those funds are

·4· ·essentially swept up every day into the

·5· ·account for DBMP, and the bank then

·6· ·separately tracks those funds so it knows

·7· ·what amounts belong to what entity, as well

·8· ·as how much interest is accrued on those

·9· ·funds for each entity.

10· · · ·Q.· · Do you know if certain financial

11· ·assumptions went into the cash pooling

12· ·agreement?

13· · · ·A.· · Not that I know of.

14· · · ·Q.· · I would like you to look at what's

15· ·been previously marked as Exhibit 28.· This

16· ·is a secondment agreement.

17· · · ·A.· · I don't have that one yet; right?

18· · · ·Q.· · Yeah.· We are going to give that to

19· ·you right now through the chat function.

20· · · ·A.· · Okay.

21· · · · · · ·Okay.· I have it.

22· · · ·Q.· · Have you seen this document before,

23· ·sir?

24· · · ·A.· · Yes, I have.

25· · · ·Q.· · Do you see it has a DBMP Bates

Page 264

·1· · · · · · · · · ·M. Starczewski

·2· ·stamp at the bottom?

·3· · · ·A.· · It does, yes.

·4· · · ·Q.· · Do you have any reason to believe

·5· ·it's not accurate?

·6· · · ·A.· · I have no reason to believe that.

·7· · · ·Q.· · Were you involved in the drafting

·8· ·of this document, sir?

·9· · · ·A.· · I don't believe I had any drafting

10· ·input.· I would have seen it at or around the

11· ·time of the restructuring, but I did not

12· ·draft it, no.

13· · · ·Q.· · Do you know how the secondment

14· ·agreement was negotiated?

15· · · ·A.· · Again, as with my prior testimony,

16· ·it wasn't an agreement that was negotiated

17· ·per se.· It was prepared by counsel for

18· ·Saint-Gobain Corporation and for DBMP.

19· · · ·Q.· · Were Saint-Gobain Corporation and

20· ·DBMP represented by counsel in negotiating

21· ·that -- preparing this document?

22· · · ·A.· · They were represented by counsel in

23· ·the preparation of this agreement, yes.

24· · · ·Q.· · Which counsel?

25· · · ·A.· · DBMP was represented by Jones Day.
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·2· ·Saint-Gobain Corporation would have been

·3· ·represented by either in-house counsel,

·4· ·Mr. Smith, and/or Goodwin Procter, if they

·5· ·had involvement.

·6· · · ·Q.· · Do you know who drafted this

·7· ·document?

·8· · · ·A.· · Not specifically, no, I don't.

·9· · · ·Q.· · Do you know how this document

10· ·works?· Let me rephrase that.

11· · · · · · ·Do you know how this secondment

12· ·agreement works?

13· · · ·A.· · Yes.· The essence of it is, because

14· ·DBMP does not have any technical employees,

15· ·the services of certain individuals in the

16· ·law department are seconded or on loan to

17· ·DBMP, and this agreement formalizes that and

18· ·provides for provisions such as payment or

19· ·the salaries of those individuals,

20· ·termination of those individuals, replacement

21· ·of those individuals, things of that nature.

22· · · ·Q.· · Who pays the salary of those

23· ·individuals?

24· · · ·A.· · Under the secondment agreement,

25· ·DBMP pays Saint-Gobain Corporation for the
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·2· ·applicable percentage for the seconded

·3· ·employees' base salaries.

·4· · · ·Q.· · And there are five employees that

·5· ·were seconded to the debtor; is that right?

·6· · · ·A.· · As of October 23, 2019, that's

·7· ·correct.

·8· · · ·Q.· · And you were one of those five;

·9· ·right?

10· · · ·A.· · Yes.

11· · · ·Q.· · Are you the only full-time seconded

12· ·employee?

13· · · ·A.· · That's correct.

14· · · ·Q.· · And there are how many seconded

15· ·employees currently?

16· · · ·A.· · In addition to myself, including

17· ·myself, there are four currently.

18· · · ·Q.· · Do the seconded employees besides

19· ·yourself dedicate part of every day to the

20· ·debtor's business?

21· · · ·A.· · I can't say that specifically.

22· ·They are not required to devote a portion of

23· ·every day to DBMP.· It really depends on the

24· ·nature of their workflow, either for DBMP or

25· ·for their other responsibilities.
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·2· · · ·Q.· · Do their hours for the debtor vary

·3· ·from day to day or week to week, depending on

·4· ·the workload at the debtor?

·5· · · ·A.· · I believe that is fair, yes.

·6· · · ·Q.· · Are all the seconded employees

·7· ·located in the same office?

·8· · · ·A.· · Yes, they are.

·9· · · ·Q.· · What office is that?

10· · · ·A.· · That is here in Malvern,

11· ·Pennsylvania.

12· · · ·Q.· · Does the debtor DBMP have any

13· ·employees other than the seconded employees?

14· · · ·A.· · No, it does not.

15· · · ·Q.· · Mr. Starczewski, do you know if a

16· ·fairness opinion was rendered on the

17· ·corporate restructuring?

18· · · ·A.· · I am not aware of any such opinion,

19· ·no.

20· · · ·Q.· · Let's talk about DBMP's decision to

21· ·file for bankruptcy.· In paragraph five of

22· ·your declaration, sir, you note that the

23· ·debtor filed a voluntary petition and

24· ·commenced the above captioned adversary

25· ·proceeding.
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·2· · · · · · ·Do you see that, paragraph five?

·3· · · ·A.· · Yes.

·4· · · ·Q.· · When did you first learn that DBMP

·5· ·was planning to file for bankruptcy?

·6· · · ·A.· · It was an issue being discussed

·7· ·with the board of DBMP over several months.

·8· ·The decision to file the bankruptcy was made

·9· ·on Oc- -- sorry -- January 22nd of 2020.

10· · · ·Q.· · Who made that decision on

11· ·January 22, 2020?

12· · · ·A.· · That was a unanimous decision by

13· ·the board of members of DBMP -- board of

14· ·managers.· Excuse me.

15· · · ·Q.· · Were any other entities besides the

16· ·board of managers for DBMP involved in the

17· ·decision for DBMP to file for bankruptcy?

18· · · ·A.· · No.· Over -- over the time period

19· ·from the creation of DBMP until the decision

20· ·to file bankruptcy, the board received

21· ·information, but no one else was involved in

22· ·that decision.· That was the board.

23· · · ·Q.· · Do you know how the board came to

24· ·the decision to file for bankruptcy?

25· · · ·A.· · Again, I can't speak to the
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·2· ·specific thought processes.· There were a

·3· ·number of board meetings where information

·4· ·was presented, questions were asked and

·5· ·answered, the alternatives that we discussed

·6· ·earlier were mentioned, and ultimately, the

·7· ·board made its decision.

·8· · · ·Q.· · Do you know why the decision was

·9· ·specifically made by the board to file for

10· ·bankruptcy?

11· · · ·A.· · I can't really speak for them, no.

12· ·I think that they believed that it was the

13· ·appropriate decision and really the only

14· ·decision that would finally and fairly

15· ·resolve the asbestos liabilities.

16· · · ·Q.· · And you said that decision was made

17· ·January 22, 2020?

18· · · ·A.· · Yes, that's correct.

19· · · ·Q.· · Do you know if it was contemplated

20· ·that DBMP would file for bankruptcy when the

21· ·decision was made to enter into the 2019

22· ·corporate restructure?

23· · · · · · ·MR. JONES:· Object to form and

24· · · ·foundation.

25· · · ·A.· · It wasn't contem- -- if you are
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·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ) 20-03004 (JCW)
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · · · · REMOTE VIDEOTAPED DEPOSITION OF

20· · · · · · · · · · ·JOSEPH BONDI

21· · · · · · · · · Wayne, Pennsylvania

22· · · · · · · · · · October 9, 2020

23

24

25· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR
· · ·JOB NO.184547
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·2· ·independent publicly traded companies.· So I,

·3· ·as being part of the flooring business, was

·4· ·part of that, of that endeavor, and so we

·5· ·became Armstrong Flooring Incorporated, a New

·6· ·York Stock Exchange publicly traded company,

·7· ·and I moved into being an officer of that

·8· ·company.

·9· · · ·Q.· · What was your title at that

10· ·company?

11· · · ·A.· · I was the senior vice president,

12· ·residential, initially.

13· · · ·Q.· · In that position, senior vice

14· ·president, did your duties and

15· ·responsibilities change from the previous

16· ·position?

17· · · ·A.· · In the sense that I became an

18· ·officer of the company, but in terms of my

19· ·functional responsibilities, they stayed the

20· ·same.

21· · · ·Q.· · Did you hold any other positions at

22· ·Armstrong Flooring Inc.?

23· · · ·A.· · I did.· About two years into that

24· ·tenure, the CEO realigned the organization

25· ·into a functional structure, and I became the
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·2· ·chief product officer for Armstrong Flooring.

·3· · · ·Q.· · What were your duties and

·4· ·responsibilities as chief product officer?

·5· · · ·A.· · I had responsibility for our R&D

·6· ·organization and efforts, globally, as well

·7· ·as maintaining responsibility for marketing,

·8· ·product management, and customer service.

·9· · · ·Q.· · Any other position at Armstrong

10· ·Flooring?

11· · · ·A.· · No.

12· · · ·Q.· · So, how long did you serve as the

13· ·chief product officer?

14· · · ·A.· · I want to say it probably was

15· ·18 months, 15 to 18 months.

16· · · ·Q.· · I can't do the math in my head, so

17· ·what year does that bring us up to?

18· · · ·A.· · It brings us up to 2018.

19· · · ·Q.· · And what happened after that?

20· · · ·A.· · So, in late January of 2018, I

21· ·approached the CEO with a desire to -- to

22· ·leave the company and part ways, and at that

23· ·time we executed a separation agreement

24· ·whereby I would relinquish my position as an

25· ·officer but stay on to support the CEO with
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·2· ·some strategic projects through the end of

·3· ·May of 2018.

·4· · · ·Q.· · And what happened in May of 2018?

·5· · · ·A.· · At the end of May, so effective

·6· ·June 1st, I -- I left Armstrong Flooring and

·7· ·took the opportunity to -- to explore what

·8· ·was going to be my next endeavor.

·9· · · ·Q.· · What was your next endeavor?

10· · · ·A.· · I was approached about rejoining

11· ·CertainTeed, which I made the decision to do

12· ·in early October of 2018, as the vice

13· ·president and general manager of the siding

14· ·products group.

15· · · ·Q.· · Is that your current position now?

16· · · ·A.· · That is one of my current

17· ·positions, yes.

18· · · ·Q.· · Well, I probably should be more

19· ·precise, because -- well, this probably is a

20· ·good time to segue into the next topic, and I

21· ·think if I do so, our conversation will be

22· ·more efficient.

23· · · · · · ·Are you familiar with the corporate

24· ·restructuring that occurred on October 22nd

25· ·and 23rd of 2019?
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·2· · · ·A.· · I am.

·3· · · ·Q.· · In a brief nutshell, can you tell

·4· ·me what happened in that corporate

·5· ·restructuring?

·6· · · · · · ·MR. JONES:· Object to form and

·7· · · ·foundation.

·8· · · · · · ·You may answer.

·9· · · · · · ·THE WITNESS:· I am sorry.· I didn't

10· · · ·hear your.

11· · · · · · ·MR. JONES:· I objected to form and

12· · · ·foundation for the question, but you may

13· · · ·answer.

14· · · ·A.· · Could you repeat the question?

15· · · ·Q.· · Sure.

16· · · · · · ·Can you summarize what happened in

17· ·that corporate restructuring in October of

18· ·2019?

19· · · · · · ·MR. JONES:· Same objections.

20· · · · · · ·You may answer.

21· · · ·A.· · Yes.· So, at a high level,

22· ·CertainTeed Corporation was -- was -- sorry.

23· ·So, the process by which CertainTeed

24· ·Corporation was reincorporated as an LLC in

25· ·Delaware, and also at that time a new entity
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·2· · · ·Q.· · Do the Claremont and Social Circle

·3· ·plants sell all the products they manufacture

·4· ·to New CT?

·5· · · ·A.· · Yes, they do.

·6· · · ·Q.· · So, is it fair to say that New CT

·7· ·is Millwork & Panel's only customer?

·8· · · ·A.· · That's correct.

·9· · · ·Q.· · Am I correct that New CT has at

10· ·least three business units, one of them being

11· ·siding, the other roofing, and the third

12· ·insulation?

13· · · ·A.· · That is correct.

14· · · ·Q.· · Even though M&P holds the Social

15· ·Circle and Claremont plants, are those plants

16· ·still considered to be part of the siding

17· ·business unit?

18· · · · · · ·MR. JONES:· Object to foundation,

19· · · ·and form.

20· · · ·Q.· · Do you understand the question,

21· ·sir?

22· · · ·A.· · I'm sorry.· I thought based on the

23· ·nature of the objection that I did not have

24· ·to answer the question.

25· · · · · · ·MR. JONES:· No, no.· You may
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·2· · · ·answer.· If you understand the question,

·3· · · ·please answer.

·4· · · ·A.· · Okay.· So, please repeat the

·5· ·question.

·6· · · ·Q.· · Sure.

·7· · · · · · ·Even though M&P holds the Social

·8· ·Circle and Claremont plants, are those plants

·9· ·still considered to be part of the siding

10· ·business unit?

11· · · ·A.· · They are a separate entity operated

12· ·under Millwork & Panel, and they actually

13· ·work in collaboration with the other

14· ·operating entities of CertainTeed LLC's

15· ·siding products group, and share certain

16· ·resources through defined service-level

17· ·agreements and other operating agreements

18· ·that have been established between the

19· ·entities.

20· · · ·Q.· · Is the siding business unit

21· ·ordinarily called the siding products group?

22· · · ·A.· · It is generally referred to as

23· ·that.

24· · · ·Q.· · And the initials for that are SPG?

25· · · ·A.· · SPG.· That's correct.
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·2· · · ·Q.· · Does the siding products group have

·3· ·any manufacturing plants?· And I am setting

·4· ·Social Circle and Claremont aside for the

·5· ·purposes of that question.· I don't want to

·6· ·confuse you.

·7· · · ·A.· · So, the siding products group under

·8· ·CT LLC has manufacturing operations in a

·9· ·number of additional states, manufacturing a

10· ·variety of different products.· So, the

11· ·business unit manufactures vinyl siding also

12· ·in Hagerstown, Maryland and Jackson,

13· ·Michigan.· It manufactures a product that we

14· ·refer to as polymer shakes or cedar

15· ·impressions in a plant in McPherson, Texas.

16· ·It manufactures fence, extruded fence

17· ·products in Buffalo, New York, and molded

18· ·fence products in Orem, Utah, and lastly, the

19· ·business is in the process of constructing a

20· ·manufacturing facility in Quakertown,

21· ·Pennsylvania, to make manufactured stone.

22· · · ·Q.· · The manufactured stone is produced

23· ·at what plant?

24· · · ·A.· · Today it's produced by a toll

25· ·manufacturer, but we are in the process of
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·2· ·building a wholly owned manufacturing

·3· ·facility in Quakertown, Pennsylvania.

·4· · · ·Q.· · Do you know if New CT has

·5· ·manufacturing facilities that are not

·6· ·connected with the siding products group?

·7· · · ·A.· · New CT, CT LLC has two other

·8· ·business units, as you referenced previously,

·9· ·both roofing and insulation, both of which

10· ·have manufacturing operations.

11· · · ·Q.· · Do you know the locations of those

12· ·manufacturing operations?

13· · · ·A.· · I know the locations of many of

14· ·those, but not all.

15· · · ·Q.· · Based on what you know, are any of

16· ·those locations located in North Carolina?

17· · · ·A.· · Yes.

18· · · ·Q.· · Which one?

19· · · ·A.· · Oxford, North Carolina, a roofing

20· ·facility.

21· · · ·Q.· · Which products group is that

22· ·connected with?· I guess it's roofing.

23· · · ·A.· · The roofing products group, that's

24· ·correct.

25· · · ·Q.· · All right.
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·2· · · · · · ·MR. JONES:· I would have gotten

·3· · · ·that one.

·4· · · ·Q.· · Do you know what Project Horizon

·5· ·was?

·6· · · ·A.· · I do.

·7· · · ·Q.· · What was it?

·8· · · ·A.· · It was a project that was -- that

·9· ·was -- and a project team -- that was put

10· ·together to really understand and analyze

11· ·different options that the company could

12· ·explore with respect to -- to managing its

13· ·legacy asbestos liability.

14· · · ·Q.· · Did Project Horizon culminate in

15· ·the corporate restructuring?

16· · · ·A.· · It did.

17· · · ·Q.· · Do you know why the project was

18· ·named Horizon?

19· · · ·A.· · I do not.

20· · · ·Q.· · Do you know who came up with the

21· ·name Horizon?

22· · · ·A.· · I do not.

23· · · ·Q.· · Let's talk about your positions at

24· ·DBMP.· You hold a position at DBMP; correct?

25· · · ·A.· · That is correct.
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·2· · · ·Q.· · And what is that position?

·3· · · ·A.· · It's president.

·4· · · ·Q.· · And you have held the position of

·5· ·president since the formation of DBMP in

·6· ·October of 2019?

·7· · · ·A.· · That's correct.

·8· · · ·Q.· · What are your duties and

·9· ·responsibilities as president of DBMP?

10· · · ·A.· · So, as president of DBMP, I work

11· ·with my fellow officers and board members to

12· ·oversee the operations of Millwork & Panel,

13· ·our subsidiary and operating company.· I also

14· ·work closely with my fellow board members and

15· ·our chief legal counsel on the issues related

16· ·to the management of our asbestos liability,

17· ·and also work closely with those fellow

18· ·officers to ensure the financial health of

19· ·both DBMP and Millwork & Panel.

20· · · ·Q.· · As president of DBMP, who reports

21· ·to you, if anyone?

22· · · ·A.· · I have no direct reports but rather

23· ·work with my fellow officers to lead the

24· ·operating entity.

25· · · ·Q.· · And what are the names of your
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·2· ·fellow officers?

·3· · · ·A.· · So, we -- there are several

·4· ·different individuals.· So, Sean Knapp would

·5· ·be one as chief financial officer; Mike

·6· ·Starczewski, as our chief legal officer.· We

·7· ·also work with some other resources, in the

·8· ·capacity as treasurer, Vince DiNenna, and

·9· ·also coordinate with Larry Rayburn as a

10· ·fellow board member, and also since the --

11· ·the bankruptcy process under -- was

12· ·undertaken, Bob Panaro, as our chief

13· ·restructuring officer.

14· · · ·Q.· · Do you as president of DBMP report

15· ·to anyone?

16· · · ·A.· · In that capacity, I do not.

17· · · ·Q.· · Do you know why you were chosen to

18· ·be president of DBMP?

19· · · ·A.· · The -- the operations that comprise

20· ·Millwork & Panel were a part of my

21· ·responsibility previously as the vice

22· ·president and general manager of the siding

23· ·products group with Old CT.

24· · · ·Q.· · Apart from DBMP's bankruptcy case,

25· ·do you have any other experience with
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·2· ·bankruptcies?

·3· · · ·A.· · I do not.

·4· · · ·Q.· · Are you also a member of the board

·5· ·of managers of DBMP?

·6· · · ·A.· · I am a board member of DBMP,

·7· ·correct, as well as Millwork & Panel.

·8· · · ·Q.· · Who else is a board member of DBMP?

·9· · · ·A.· · Mr. Rayburn and Mr. Knapp, as I

10· ·previously mentioned.

11· · · ·Q.· · What are your duties and

12· ·responsibilities as a board member of DBMP?

13· · · ·A.· · I believe I have answered that

14· ·question already.

15· · · ·Q.· · How often does the board of

16· ·managers of DBMP meet?

17· · · ·A.· · We meet quarterly today.· However,

18· ·prior to the bankruptcy proceeding, we were

19· ·meeting on a regular basis, a minimum of

20· ·monthly, and there were times when we met

21· ·more frequently.

22· · · ·Q.· · Do you hold a position at

23· ·Millwork & Panel?

24· · · ·A.· · I do.· President.

25· · · ·Q.· · Have you been president since
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·2· · · ·can take this under advisement, this will

·3· · · ·probably require a discussion, but I

·4· · · ·mean, to the extent they have not been

·5· · · ·produced already, we would like to see

·6· · · ·those notes.

·7· · · · · · ·MR. JONES:· Yeah, we will take it

·8· · · ·under advisement, and I can't recall,

·9· · · ·Jeffrey, off the top of my head, whether

10· · · ·Mr. Bondi was an agreed custodian or not.

11· · · · · · ·MR. LIESEMER:· Yeah, I can't recall

12· · · ·either.· So, I just wanted to note that.

13· · · · · · ·MR. JONES:· I understand.· Thank

14· · · ·you both, Mr. Bondi and Jeffrey, for the

15· · · ·courtesies.

16· · · ·Q.· · Let's talk about your position at

17· ·New CT.· Do you hold a position at New CT?

18· · · ·A.· · I actually hold several positions.

19· ·So, my principal position is as the vice

20· ·president and general manager of the siding

21· ·products group for New CT.· I am also

22· ·currently responsible for our corporate

23· ·marketing function, acting on an interim

24· ·basis as a vice president for that

25· ·organization, and lastly, I am president of

Page 55

·1· · · · · · · ·Confidential - J. Bondi

·2· ·our Saint-Gobain Foundation.

·3· · · ·Q.· · The Saint-Gobain Foundation is a

·4· ·charitable foundation?

·5· · · ·A.· · That's correct.

·6· · · ·Q.· · Now, you mentioned corporate

·7· ·marketing.· Is that position limited to the

·8· ·siding products group or is that company-wide

·9· ·at New CT?

10· · · ·A.· · That would be company-wide, as well

11· ·as supporting some of the other Saint-Gobain

12· ·entities that operate in the region.

13· · · ·Q.· · And what Saint-Gobain entities are

14· ·you referring to?

15· · · ·A.· · There is other businesses, like our

16· ·gypsum business and our -- our ceilings and

17· ·architectural products businesses.

18· · · ·Q.· · Can you tell me what the duties and

19· ·responsibilities are as vice president and

20· ·general manager of the siding products group?

21· · · ·A.· · Sure.· So, in our current

22· ·structure, I have responsibility for -- for

23· ·guiding and leading the strategy for that

24· ·entity, working with a leadership team to

25· ·execute that strategy, and deliver targeted
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·2· ·financial results for that entity, which

·3· ·encompasses, as I stated previously, a

·4· ·variety of different businesses, including a

·5· ·vinyl siding business, a polymer shakes

·6· ·business, and a fence business, as well as a

·7· ·stone facade business.

·8· · · ·Q.· · I'm sorry.· I didn't catch the word

·9· ·after "polymer" in that list.

10· · · ·A.· · Polymer shakes.· Sorry.· We use

11· ·that term "polymer shakes" as in like polymer

12· ·shingle, polymer shake.

13· · · ·Q.· · Okay.· All right.· Can you give me

14· ·a little more detail in your position as vice

15· ·president for corporate marketing, your

16· ·duties and responsibilities?

17· · · ·A.· · Yes.· So, this is a responsibility

18· ·set that I have just undertaken fairly

19· ·recently, in the last six months, and the

20· ·charge there is to -- is to build a central

21· ·marketing team to support marketing strategy,

22· ·branding, marketing communications efforts,

23· ·that support the -- the combined CertainTeed

24· ·and Saint-Gobain entity set that I referenced

25· ·previously.
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·2· · · ·Q.· · As vice president and general

·3· ·manager of the siding products group, who do

·4· ·you report to?

·5· · · ·A.· · I report to Mark Rayfield.

·6· · · ·Q.· · And what position does Mr. Rayfield

·7· ·hold?

·8· · · ·A.· · He is the CEO for Saint-Gobain in

·9· ·the -- in the North American region.

10· · · ·Q.· · Is he also considered the CEO of

11· ·New CT?

12· · · ·A.· · He is.

13· · · ·Q.· · As vice president and general

14· ·manager in charge of the siding products

15· ·group, who reports directly to you?

16· · · ·A.· · In my role as VP and GM of the

17· ·siding products group, my direct reports

18· ·include a director of supply chain, a vice

19· ·president of product management, a director

20· ·of product management, a director of strategy

21· ·and business development, and then I have

22· ·kind of dotted-line reports in the areas of

23· ·human resources, purchasing, finance, R&D,

24· ·and sales.

25· · · ·Q.· · Are you a member of the board of
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·2· · · ·A.· · In a given week?

·3· · · ·Q.· · Yes.

·4· · · ·A.· · If there is a -- if there is a

·5· ·meeting to update on litigation, if there is

·6· ·a board meeting associated with that, or if

·7· ·there is a need to have a conversation with

·8· ·counsel, you know, the time could be an hour

·9· ·to three hours, you know, in a given week,

10· ·specific to issues related to bankruptcy or

11· ·litigation, with additional time spent on

12· ·other matters, you know, related to the

13· ·financials, funding, and Millwork & Panel, as

14· ·I outlined.

15· · · ·Q.· · Let's broaden the time horizon to a

16· ·month.· How often do you meet with others to

17· ·talk about the bankruptcy reorganization of

18· ·DBMP?

19· · · ·A.· · In a month's time, I would say, you

20· ·know, in terms of physical meetings or

21· ·scheduled meetings, it might be three

22· ·meetings to -- you know, if you were to pick

23· ·an average, and then some other, like I said,

24· ·potential conversations, you know, that would

25· ·be ad hoc or on schedule.
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·2· · · ·Q.· · How about telephone calls regarding

·3· ·the bankruptcy reorganization?

·4· · · ·A.· · The telephone calls generally, you

·5· ·know, would be connected to those ad hoc, you

·6· ·know, issues that I mentioned.· More

·7· ·typically it would be the scheduled meetings.

·8· · · ·Q.· · All right.· So, can you quantify

·9· ·them on a monthly basis, beyond the, you

10· ·know, one to three meetings we have been

11· ·talking about?

12· · · ·A.· · I mentioned three meetings on

13· ·average, in a month's time for the bankruptcy

14· ·updates, and if I have to put a number from a

15· ·ad hoc perspective in between, it might be

16· ·one to two, at this juncture.

17· · · ·Q.· · Okay.· Taking into account the

18· ·meetings you mentioned and the ad hoc

19· ·conversations, whom do you meet with?

20· · · ·A.· · As part of those meetings?

21· · · ·Q.· · Yes.

22· · · ·A.· · Is that your question?

23· · · ·Q.· · To talk about the bankruptcy

24· ·reorganization.

25· · · ·A.· · So, within the context of -- of
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·2· ·specifics related to DBMP, the meeting group

·3· ·generally includes myself, Mr. Starczewski,

·4· ·Mr. Knapp, Mr. Rayburn, and Mr. Panaro, and

·5· ·then where there is other meetings to provide

·6· ·a broader update to other individuals, those

·7· ·meetings would expand to include

·8· ·Mr. Rayfield, other members of our executive

·9· ·team with responsibility for New CT, and at

10· ·times Saint-Gobain representatives.

11· · · ·Q.· · So, with respect to the meetings

12· ·that you mentioned, is Mr. Starczewski always

13· ·in attendance?

14· · · ·A.· · He is.

15· · · ·Q.· · So, you don't ever meet to discuss

16· ·the DBMP bankruptcy without lawyers present?

17· · · ·A.· · I lost the last part of your

18· ·question.· I'm sorry.

19· · · ·Q.· · I will repeat.

20· · · · · · ·So, you don't ever meet to discuss

21· ·the DBMP bankruptcy without lawyers in

22· ·attendance; correct?

23· · · ·A.· · Whenever we are having discussions

24· ·related to the bankruptcy proceeding,

25· ·Mr. Starczewski is present.
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·2· · · ·Q.· · All right.

·3· · · · · · ·All right.· I want to -- we took a

·4· ·little bit of a digression to get a little

·5· ·foundation, so I will steer back to your

·6· ·position at Old CT.

·7· · · · · · ·What were your duties and

·8· ·responsibilities as vice president in Old CT?

·9· · · ·A.· · Those responsibilities encompassed

10· ·the siding products group, as was previously

11· ·referenced, which included the business

12· ·entities that I had previously described.

13· · · ·Q.· · Except, of course, Millwork &

14· ·Panel; correct?

15· · · ·A.· · Under the context of Old CT?

16· · · ·Q.· · That's correct.· We are talking

17· ·before the corporate restructuring.

18· · · ·A.· · Correct.· But under the context of

19· ·Old CT, the siding products group

20· ·responsibilities included the Claremont and

21· ·Social Circle operating locations.

22· · · ·Q.· · As a vice president of Old CT, whom

23· ·did you report to?

24· · · ·A.· · Mark Rayfield.

25· · · ·Q.· · As a vice president of Old CT, who
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·2· ·associated with the DBMP entity.

·3· · · ·Q.· · All right.· Well, we'll -- please

·4· ·remind me again, just for my clarity, because

·5· ·I'm not sure my notes are helping me.

·6· · · ·A.· · I believe I just answered the

·7· ·question.

·8· · · ·Q.· · Can you answer the question again?

·9· · · ·A.· · So, the question specifically again

10· ·is, is -- can I quantify or clarify what

11· ·activities were associated with my -- in my

12· ·role as DBMP president?

13· · · ·Q.· · I'm asking you to separate, yes, to

14· ·the extent you can, during the period between

15· ·October 2019 and January 2020, how much of

16· ·your time approximately was devoted to DBMP

17· ·and asbestos and how much time was devoted to

18· ·M&P.

19· · · ·A.· · I would probably take the

20· ·40 percent and split it in half and

21· ·characterize it in that way.· 50 percent on

22· ·the Millwork & Panel, which would mean

23· ·roughly 20 percent of my time, and 20 percent

24· ·of my time on matters associated with DBMP.

25· · · ·Q.· · Okay.· Thank you.
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·2· · · · · · ·Do you know what a plan of

·3· ·reorganization is, a bankruptcy plan of

·4· ·reorganization?

·5· · · ·A.· · Not on a detailed level, no.· I am

·6· ·familiar with the parameters associated with

·7· ·a bankruptcy.

·8· · · ·Q.· · Can you tell me what you know about

·9· ·a plan of reorganization in a bankruptcy?

10· · · ·A.· · If you are asking me to provide

11· ·detailed insight into the structure and form

12· ·of and content of that plan, I cannot do so.

13· · · ·Q.· · So, you haven't personally

14· ·negotiated a plan of reorganization before;

15· ·correct?

16· · · ·A.· · I have not.

17· · · ·Q.· · As it relates to DBMP's bankruptcy,

18· ·do you know what a consensual plan of

19· ·reorganization is?

20· · · ·A.· · I am not familiar with that term,

21· ·no.

22· · · ·Q.· · Do you know whether it is a goal of

23· ·DBMP to have a consensual plan of

24· ·reorganization in its bankruptcy case?

25· · · · · · ·MR. JONES:· Object to foundation.
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·2· · · · · · ·If you know.

·3· · · ·Q.· · I can't hear you, sir.· I'm sorry.

·4· · · ·A.· · I do not.

·5· · · ·Q.· · Okay.· Since the time of the

·6· ·corporate restructuring, have you

·7· ·participated in any meetings in which a plan

·8· ·of reorganization for DBMP was discussed?

·9· · · · · · ·MR. JONES:· Mr. Bondi, I will

10· · · ·caution you, you may answer that question

11· · · ·yes or no, but if it involved lawyers,

12· · · ·please don't share any communications.

13· · · ·A.· · The answer is yes.

14· · · ·Q.· · When were those meetings?

15· · · ·A.· · There was a series of board

16· ·meetings that took place between the time

17· ·period that you referenced, so the end of

18· ·October through the decision to file the end

19· ·of January.

20· · · ·Q.· · You said a series of board

21· ·meetings.· How many board meetings were

22· ·those?

23· · · ·A.· · I don't recall the specific number

24· ·of board meetings that took place, but there

25· ·were multiple.
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·2· · · ·Q.· · And just for clarity, we are

·3· ·talking about DBMP board meetings; right?

·4· · · ·A.· · That's correct.

·5· · · ·Q.· · Have you had any board meetings

·6· ·since the bankruptcy filing that pertained to

·7· ·a plan of reorganization?

·8· · · ·A.· · We had board meetings since the

·9· ·filing in January, correct.

10· · · ·Q.· · Just in January?

11· · · ·A.· · No, no.· I said since the filing in

12· ·January.

13· · · ·Q.· · Do you recall how many meetings you

14· ·had?

15· · · ·A.· · I do not recall, but there were

16· ·several.

17· · · ·Q.· · Who attended those meetings?

18· · · ·A.· · The officers of DBMP, our chief

19· ·legal officer Mike Starczewski, and our chief

20· ·restructuring officer Bob Panaro.

21· · · ·Q.· · Has outside counsel ever attended

22· ·those meetings?

23· · · ·A.· · Yes, they have, at the invitation

24· ·of the board.

25· · · ·Q.· · So, just so we are clear, there

Case 21-03023    Doc 1-17    Filed 08/23/21    Entered 08/23/21 20:44:36    Desc Exhibit
17    Page 8 of 17



Page 78

·1· · · · · · · ·Confidential - J. Bondi

·2· ·have been no meetings in which a plan of

·3· ·reorganization was discussed that did not

·4· ·involve a lawyer?

·5· · · ·A.· · That's correct, principally our

·6· ·chief legal officer Mike Starczewski.

·7· · · ·Q.· · If negotiations over a plan of

·8· ·reorganization for DBMP get started, do you

·9· ·anticipate that you will participate directly

10· ·in those negotiations?

11· · · ·A.· · I want to make sure that I am clear

12· ·on the elements associated with -- with the

13· ·line of questioning, so -- because, as I --

14· ·as I have been involved in those proceedings,

15· ·there's been a track where I have been

16· ·directly involved and very involved, and

17· ·there's been other -- other elements that are

18· ·awaiting the -- the actions and activities

19· ·associated with the principal track, which is

20· ·associated with the asbestos liability.

21· · · · · · ·So, I have been involved directly

22· ·in those conversations.· I have been involved

23· ·in meetings with the asbestos claimant

24· ·committee.· I have been in multiple meetings

25· ·with the Future Claimant Representative.· And
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·2· ·so, yes, I have been directly involved, and

·3· ·will continue to be directly involved, in

·4· ·elements associated with the -- the plan of

·5· ·reorganization, and specifically with respect

·6· ·to the full, fair and final resolution of the

·7· ·asbestos liability as a -- as a potential

·8· ·outcome.

·9· · · ·Q.· · So, did I hear you correctly, you

10· ·have been in direct discussions already with

11· ·the Future Claimants' Representative?

12· · · ·A.· · I have been in meetings that were

13· ·held with the Future Claimant Representative.

14· ·There were two meetings held with that

15· ·individual and that individual's counsel, and

16· ·one meeting with the asbestos claimant

17· ·committee.

18· · · ·Q.· · I -- I am trying to get an

19· ·understanding of how you anticipate fitting

20· ·into the negotiating process, if it ever

21· ·starts.· Do you see yourself -- when the

22· ·negotiation over a plan starts, do you see

23· ·yourself at the either literal or figurative

24· ·negotiating table, or will you be, so to

25· ·speak, in a different place hearing what your
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·2· ·negotiation team brings back?

·3· · · · · · ·MR. JONES:· Object to form.

·4· · · · · · ·And if you have an expectation, you

·5· · · ·can share it, Mr. Bondi.

·6· · · ·A.· · I do not have a -- I do not have an

·7· ·expectation.· I think that, you know, as my

·8· ·principal role as the president and an

·9· ·officer of the entity, that I will certainly

10· ·be involved in, you know, the approval

11· ·process for that.· Will I be a direct

12· ·negotiator of the settlement, those

13· ·conversations have not been held with me at

14· ·this point.

15· · · ·Q.· · Mr. Bondi, I believe you touched on

16· ·this earlier, but do you know what the

17· ·purpose was of Project Horizon?

18· · · ·A.· · I did touch on that previously.

19· ·And as I stated previously in my testimony,

20· ·the project was looking at options with

21· ·respect to the management of our ongoing

22· ·asbestos liabilities.

23· · · ·Q.· · Can you tell me what those options

24· ·were?

25· · · · · · ·MR. JONES:· Object to foundation.
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·2· · · ·A.· · There were two principal options.

·3· ·The first was continuing to manage the

·4· ·liability through the tort system, and the

·5· ·second option was considering the prospect of

·6· ·a potential restructuring.

·7· · · ·Q.· · Now, when you say "potential

·8· ·restructuring," are you referring to the

·9· ·corporate restructuring that took place, or

10· ·are you referring to a bankruptcy

11· ·reorganization?

12· · · ·A.· · I'm talking specifically about the

13· ·corporate restructuring.

14· · · ·Q.· · Now, you said those were the two

15· ·principal options.· Do you know of any other

16· ·options that were under consideration?

17· · · ·A.· · At that time, no.

18· · · ·Q.· · All right.· I would like to have

19· ·marked as an exhibit a document that we are

20· ·going to transmit to you.· I believe it's

21· ·Exhibit 142, and this is -- these are e-mail

22· ·communications within the Bates range of,

23· ·150416 is the first page, 150417 is the last

24· ·page.

25· · · ·A.· · Okay.
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·2· · · · · · ·(Committee Exhibit 142,

·3· · · ·DBMP-BR_0150416-417 marked for

·4· · · ·identification, as of this date.)

·5· · · ·Q.· · Please let me know when you receive

·6· ·that.

·7· · · · · · ·MR. JONES:· Is it marked as Exhibit

·8· · · ·142, Jeffrey?

·9· · · · · · ·MR. LIESEMER:· Yes.· That is my

10· · · ·understanding.

11· · · ·A.· · I have received it.

12· · · ·Q.· · All right.· Why don't you take a

13· ·look at that document and let me know when

14· ·you are ready for me to ask a question.

15· · · ·A.· · Very good.· I need to download

16· ·that.· I am opening the file now.

17· · · · · · ·I have it open.

18· · · ·Q.· · Okay.· Are you ready for me to ask

19· ·a question?

20· · · ·A.· · I am.

21· · · ·Q.· · All right.· Have you seen

22· ·Exhibit 142 before?

23· · · ·A.· · I have.

24· · · ·Q.· · Do you have any reason to believe

25· ·that Exhibit 142 is not what it purports to
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·2· ·be?

·3· · · ·A.· · If you would give me a moment.  I

·4· ·have only opened up the document, and I am on

·5· ·the first page.· If I could scroll down

·6· ·through the document, that would be helpful.

·7· · · ·Q.· · Take your time.

·8· · · ·A.· · Okay.· I'm sorry.· I have looked at

·9· ·the document in full now.· Could you ask the

10· ·question again, please?

11· · · ·Q.· · Do you have any reason to believe

12· ·that Exhibit 142 is not what it purports to

13· ·be?

14· · · ·A.· · I do not.

15· · · ·Q.· · So, can you confirm that Exhibit

16· ·142 is accurate?

17· · · · · · ·MR. JONES:· Object to form and

18· · · ·foundation.

19· · · · · · ·If you have a recollection, you can

20· · · ·tell him.

21· · · · · · ·MR. LIESEMER:· I'm sorry.· Jim,

22· · · ·what's the foundation objection?

23· · · · · · ·MR. JONES:· Well, it's a memory

24· · · ·test involved, Jeffrey.· He's told you it

25· · · ·looks to him to be an e-mail,
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·2· · · ·essentially, and you're asking him if

·3· · · ·it's accurate, and I don't know how one

·4· · · ·could do that with an e-mail that is

·5· · · ·dated in April of 2019, I mean, so that's

·6· · · ·all.· I don't think you have laid a

·7· · · ·foundation that he has a memory that

·8· · · ·could runneth that far back.

·9· · · · · · ·MR. LIESEMER:· Okay.

10· · · ·Q.· · Mr. Bondi, you can answer the

11· ·question.

12· · · ·A.· · I -- I recall the document as it's

13· ·laid out before me.

14· · · ·Q.· · Okay.· Now let me invite your

15· ·attention to the second page of the exhibit,

16· ·which has a Bates number in the lower

17· ·right-hand corner of 150417.

18· · · ·A.· · Yes.

19· · · ·Q.· · So, as I see it, it's an e-mail

20· ·from you to Mr. Panaro, which I would like

21· ·you to read to yourself, and then let me know

22· ·when you are ready for me to ask a question.

23· · · ·A.· · I have read it.

24· · · ·Q.· · Okay.· When you said in the e-mail,

25· ·quote, "strategic project in NC," end quote,
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·2· ·were you referring to Project Horizon?

·3· · · ·A.· · I didn't have knowledge of the

·4· ·project name at that point in time, and NC

·5· ·refers to North Carolina.

·6· · · ·Q.· · You also mention Mark in the

·7· ·e-mail.· Is that person Mark Rayfield?

·8· · · ·A.· · That's correct.

·9· · · ·Q.· · Was this meeting that you had with

10· ·Mr. Rayfield the first time that you learned

11· ·about Project Horizon?

12· · · ·A.· · I didn't learn about Project

13· ·Horizon until after I had signed the NDA and

14· ·had a briefing meeting.

15· · · ·Q.· · Okay.· But this meeting with

16· ·Mr. Rayfield was at least the initial

17· ·discussion steering you toward the NDA; is

18· ·that fair?

19· · · ·A.· · Yes.· Mark asked me to connect with

20· ·Mr. Panaro, as stated in the note, to get an

21· ·overview of a project that had the potential

22· ·to involve my operating entity in Claremont,

23· ·North Carolina.

24· · · ·Q.· · How long have you known

25· ·Mr. Rayfield?
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·2· · · · · · ·MR. JONES:· Object to foundation.

·3· · · ·Q.· · You can answer.

·4· · · · · · ·MR. JONES:· I didn't hear the

·5· · · ·answer.

·6· · · · · · ·MR. LIESEMER:· I didn't hear it

·7· · · ·either.

·8· · · ·A.· · I said at that time, I did not

·9· ·know, other than the fact that Claremont was

10· ·located in North Carolina.

11· · · ·Q.· · Am I right that your mentioning of

12· ·North Carolina in your e-mail and the fact

13· ·that DBMP filed for bankruptcy in North

14· ·Carolina are not a coincidence?

15· · · · · · ·MR. JONES:· Object to form and

16· · · ·foundation.

17· · · ·A.· · At the time of the exchange, as

18· ·what's represented in the exhibit, the

19· ·connectivity was strictly related to the fact

20· ·that Claremont as an operating entity was

21· ·based in North Carolina.

22· · · ·Q.· · Okay.· And now, how about in

23· ·retrospect, knowing what you know now?· Are

24· ·they coincidental?

25· · · · · · ·MR. JONES:· Object to form and
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·2· · · ·foundation.

·3· · · ·Q.· · You can answer.

·4· · · · · · ·MR. JONES:· And I'm going to ask

·5· · · ·you, Mr. Bondi, if your answer would

·6· · · ·involve sharing a communication with

·7· · · ·counsel, not to do that.

·8· · · ·A.· · Could you repeat the question?

·9· · · ·Q.· · Sure.

10· · · · · · ·All right.· You already answered

11· ·what you thought at the time, but in

12· ·retrospect, as you are sitting here today, am

13· ·I right that your mentioning of North

14· ·Carolina in your e-mail and the fact that

15· ·DBMP filed for bankruptcy in North Carolina

16· ·are not coincidental?

17· · · · · · ·MR. JONES:· Same objections and

18· · · ·same caution about privileged

19· · · ·communications.

20· · · ·A.· · With the benefit of what I know

21· ·today?

22· · · ·Q.· · Correct.

23· · · ·A.· · There is a connection between North

24· ·Carolina and the Claremont operating entity.

25· · · ·Q.· · Okay.· But how about the DBMP
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·2· ·bankruptcy?· Is there a connection?

·3· · · · · · ·MR. JONES:· Same objections.

·4· · · ·A.· · There is a connection due to the

·5· ·fact that the bankruptcy was filed in

·6· ·North Carolina.

·7· · · ·Q.· · All right.· Have you heard about

·8· ·the Garlock bankruptcy case?

·9· · · ·A.· · I recall a reference to Garlock

10· ·through the course of some of the board

11· ·briefings and board meetings that we had

12· ·associated with DBMP.

13· · · ·Q.· · Do you know -- do you remember when

14· ·those meetings occurred?

15· · · ·A.· · The meetings would have occurred

16· ·between the end of October and the end of

17· ·January.

18· · · ·Q.· · What do you know about the Garlock

19· ·bankruptcy?

20· · · · · · ·MR. JONES:· Object, Mr. Bondi, and

21· · · ·ask you not to share communications with

22· · · ·counsel.· If you have general knowledge

23· · · ·not from communications with counsel, you

24· · · ·may share.

25· · · ·A.· · I have no knowledge other than
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·2· ·communications with counsel.

·3· · · ·Q.· · Did you ever hear the word

·4· ·"estimation" connected with the Garlock

·5· ·bankruptcy case?

·6· · · ·A.· · I can't recall that, no.

·7· · · ·Q.· · Have you ever heard about the

·8· ·Bestwall bankruptcy case?

·9· · · ·A.· · Yes, I have.

10· · · ·Q.· · How did you hear about the Bestwall

11· ·bankruptcy case?

12· · · ·A.· · Through the same course of

13· ·conversations that I referenced with respect

14· ·to Garlock.

15· · · ·Q.· · So -- so, this would have occurred

16· ·during meetings from the end of October to

17· ·the end of January?

18· · · ·A.· · That's correct.

19· · · ·Q.· · What do you know about the Bestwall

20· ·bankruptcy?

21· · · · · · ·MR. JONES:· I'm going to object to

22· · · ·the question.· I'm going to ask you not

23· · · ·to share communications with counsel.· If

24· · · ·you have a general understanding, you may

25· · · ·share it.
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·2· · · ·Q.· · No.· On your -- on your average

·3· ·workweek, and this is post bankruptcy filing.

·4· · · ·A.· · Yeah.· Okay.· So, post bankruptcy

·5· ·filing, we may -- we may talk once every ten

·6· ·days or so, on average.

·7· · · ·Q.· · All right.· I would like to mark a

·8· ·document as Exhibit 143, and we will send

·9· ·that document to you by the chat.· The Bates

10· ·stamp range of that document is -- the first

11· ·page is 150418, and the last page is 150419.

12· · · · · · ·(Committee Exhibit 143,

13· · · ·DBMP-BR_0150418-419 marked for

14· · · ·identification, as of this date.)

15· · · ·A.· · Okay.· I have just received it.

16· · · ·Q.· · Okay.· Great.

17· · · ·A.· · Reviewing it now.

18· · · ·Q.· · All right.· Why don't you take a

19· ·look at it and let me know when you are ready

20· ·for questions.

21· · · ·A.· · Okay.· I have reviewed the

22· ·document.

23· · · ·Q.· · Have you seen Exhibit 143 before?

24· · · ·A.· · I have, when I signed the document.

25· · · ·Q.· · Yeah.· I could not find the signed
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·2· ·version of this letter in the production that

·3· ·DBMP sent us.· Were any changes made to this

·4· ·exhibit before you signed it?

·5· · · ·A.· · No.

·6· · · ·Q.· · Do you have any reason to believe

·7· ·that Exhibit 143 is not what it purports to

·8· ·be?

·9· · · ·A.· · I do not.

10· · · ·Q.· · In the second paragraph on the

11· ·first page, it says, quote, "The team working

12· ·on Project Horizon will need your assistance

13· ·with the evaluation and, if approved, the

14· ·consummation of the transaction."

15· · · · · · ·Did you assist with the evaluation

16· ·of Project Horizon?

17· · · ·A.· · I was a member of the Project

18· ·Horizon team, yes.

19· · · ·Q.· · Did you assist with the

20· ·consummation of Project Horizon?

21· · · ·A.· · I did, during the activities that I

22· ·referenced earlier.

23· · · · · · ·MR. JONES:· My objection was to

24· · · ·foundation, but you gave your answer.

25· · · ·That is fine.

Page 112

·1· · · · · · · ·Confidential - J. Bondi

·2· · · ·Q.· · On the next page of that document

·3· ·there is an Exhibit A.· Do you see it?

·4· · · ·A.· · I do.

·5· · · ·Q.· · Do you know what this list is?

·6· · · ·A.· · The list represents the list of

·7· ·individuals that were under the

·8· ·confidentiality agreement at the time that it

·9· ·was presented to me, on the date referenced

10· ·in the document.

11· · · ·Q.· · As far as you know, were each of

12· ·these individuals asked to sign a

13· ·confidentiality or non-disclosure agreement?

14· · · ·A.· · That's my understanding, yes.

15· · · ·Q.· · Did more people within the

16· ·Saint-Gobain organization learn about the

17· ·corporate restructuring prior to its

18· ·consummation?

19· · · ·A.· · The -- the list reflected in

20· ·Exhibit A would have grown between the date

21· ·reflected here and the date of the -- of the

22· ·restructuring in October, yes.

23· · · ·Q.· · Who decided who would be included

24· ·on the list that is Exhibit A?

25· · · · · · ·MR. JONES:· Object to foundation.
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·2· · · ·A.· · My answer would be more tied to, I

·3· ·guess, my view as it relates to both the

·4· ·general counsel and the project manager

·5· ·Robert Panaro acting in their respective

·6· ·capacities.

·7· · · ·Q.· · Do you know how it was decided to

·8· ·include certain individuals on Exhibit A?

·9· · · ·A.· · I can only speak to individuals

10· ·that -- that I would have known were added,

11· ·and for reasons connected to the work

12· ·associated with the -- the pre-planning and

13· ·the operating activities that would have been

14· ·required to be in place if we had made the

15· ·decision to restructure.· So, individuals

16· ·connected with, you know, our aforementioned

17· ·projects, like Sky, for example.

18· · · ·Q.· · So, you said you could speak to the

19· ·individuals you know about.· So, how was it

20· ·that it was decided to include those

21· ·individuals that you know about?

22· · · ·A.· · It would have been based on

23· ·activities needed to be undertaken in

24· ·conjunction with the project activity, based

25· ·on their specific roles and expertise and
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·2· ·ability to make contributions, based on that

·3· ·expertise to the issues that needed to be

·4· ·considered or the actions that needed to be

·5· ·identified or taken.

·6· · · ·Q.· · From April of 2019, which is around

·7· ·the time of this letter, through

·8· ·October 23rd, 2019, how often would you have

·9· ·meetings or telephone calls regarding Project

10· ·Horizon?

11· · · ·A.· · My recollection was initially, you

12· ·know, my -- my involvement or engagement was

13· ·that -- on that front was more in the order

14· ·of maybe every three to four weeks, and then

15· ·as we got deeper into the -- my involvement

16· ·got deeper and we got deeper into the

17· ·project, we were meeting weekly, in, you

18· ·know, the August or September time frame.

19· · · ·Q.· · So, what you are saying is your

20· ·involvement got deeper around August or

21· ·September of 2019?

22· · · ·A.· · My -- that's correct.· And the

23· ·meeting frequency, which was your question,

24· ·increased.

25· · · ·Q.· · For the meetings and calls that you
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·2· ·know about, how many people usually attended

·3· ·those meetings and calls?

·4· · · ·A.· · Are you asking me to -- to specify

·5· ·a number?

·6· · · ·Q.· · Yes, approximately.

·7· · · ·A.· · Perhaps ten, from an Old CT and at

·8· ·times Compagnie de Saint-Gobain perspective,

·9· ·and frequently there was outside counsel

10· ·there at the invitation of the project

11· ·leadership.

12· · · ·Q.· · Can you tell me at a high level

13· ·what the topics were at these meetings or

14· ·calls?

15· · · · · · ·MR. JONES:· At any time?

16· · · · · · ·MR. LIESEMER:· Yes.

17· · · ·A.· · So, I would generally characterize

18· ·them in three buckets or three areas.· So,

19· ·one would be connected to --

20· · · · · · ·MR. JONES:· Mr. Bondi, before you

21· · · ·give the categorization, I just don't

22· · · ·want you to share communications that you

23· · · ·had or that committee members had with

24· · · ·counsel, but if you can give general

25· · · ·topics without doing that, that is fine.
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·2· · · · · · ·THE WITNESS:· Understood.

·3· · · ·A.· · So, the three areas would have been

·4· ·related to the discussion around the options

·5· ·being considered with Project Horizon, which

·6· ·I have detailed previously.

·7· · · · · · ·The second topic would have been

·8· ·related to -- to updates and issues with

·9· ·respect to tort litigation associated with

10· ·the asbestos liability.

11· · · · · · ·And the third, as things

12· ·progressed, would have been connected to

13· ·updates and other activities associated with

14· ·the projects that we previously discussed,

15· ·you know, that would have been tied to the

16· ·restructuring specifically and the

17· ·operational stand up of DBMP and Millwork &

18· ·Panel.

19· · · ·Q.· · I believe you told me already that

20· ·as far as you know, there was a lawyer in

21· ·attendance at all the meetings and calls that

22· ·you were involved in.· Is that correct?

23· · · ·A.· · That's correct.

24· · · ·Q.· · Do you know the reason why there

25· ·was at least one lawyer attending?
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·2· · · ·A.· · So, given the three categories of

·3· ·topics that I referenced, Mike Starczewski

·4· ·was our associate general counsel that had

·5· ·specific responsibility for the asbestos

·6· ·efforts on the part of the company, so -- so,

·7· ·that would be a key reason why he was

·8· ·present, as that was one of the topics of

·9· ·discussion at those meetings.

10· · · ·Q.· · I would like to mark another

11· ·document as an exhibit.· This will be

12· ·Exhibit 144 that we will send you via the

13· ·chat, Mr. Bondi, and this appears to be one

14· ·page with the Bates number of 152811.

15· · · · · · ·(Committee Exhibit 144,

16· · · ·DBMP-BR_0152811 marked for

17· · · ·identification, as of this date.)

18· · · ·A.· · I have the document open.

19· · · ·Q.· · Please take a look at it and let me

20· ·know when you are ready for questions.

21· · · ·A.· · Okay.

22· · · ·Q.· · Have you seen Exhibit 144 before?

23· · · ·A.· · I authored 144, yes.

24· · · ·Q.· · I was hoping you would say that.

25· · · · · · ·Do you have any reason to believe
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·2· · · ·Q.· · Well, I think I can help you with

·3· ·that.· That language is on page ten, in

·4· ·subsection B as in boy, with the heading

·5· ·"Successor to the Payor upon Consolidation or

·6· ·Merger."

·7· · · ·A.· · Okay.· That is the paragraph I was

·8· ·thinking of.

·9· · · ·Q.· · Okay.· Why don't you read through

10· ·that paragraph and let me know when you are

11· ·ready for a question.

12· · · ·A.· · Okay.

13· · · ·Q.· · So, let me see if I can summarize.

14· ·Under this provision, if there is a sale or

15· ·transfer of all or substantially all of the

16· ·property in New CT, the recipient of that

17· ·sale or transfer must agree to become a payor

18· ·under this agreement.· Is that a fair

19· ·summation?

20· · · ·A.· · That's my understanding.

21· · · · · · ·MR. JONES:· Object to form.· That's

22· · · ·fine.

23· · · · · · ·MR. LIESEMER:· I'm sorry.· It was

24· · · ·an objection to form and what?

25· · · · · · ·MR. JONES:· I said it's fine that
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·2· · · ·he answered.· I'm sorry, Jeff.

·3· · · ·Q.· · So, I would like you to focus on

·4· ·the language at the end around the middle --

·5· ·no, it just may be a third of the way down,

·6· ·in (b)(i) which you just read, where it says,

·7· ·"Sale, assignment, transfer, lease

·8· ·conveyance, or other disposition of all or

·9· ·substantially all the property of the Payor."

10· · · · · · ·Do you see that?

11· · · ·A.· · Are you in the middle of the

12· ·paragraph?

13· · · ·Q.· · I'm about a third of the way down.

14· ·Let's see.· One, two, three, four, five.

15· · · ·A.· · Okay.

16· · · ·Q.· · The fifth line --

17· · · ·A.· · Okay.

18· · · ·Q.· · -- from the top?

19· · · ·A.· · I'm sorry.· I was further down in

20· ·the paragraph.· Okay.

21· · · · · · ·"Payor or its successor or

22· ·successors shall be a party or parties," that

23· ·line that follows?

24· · · ·Q.· · It's the line that follows,

25· ·correct.
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·2· · · · · · ·Are you ready?

·3· · · ·A.· · I'm ready.

·4· · · ·Q.· · Do you know what "substantially

·5· ·all" means?

·6· · · · · · ·MR. JONES:· If you have an

·7· · · ·understanding other than a communication

·8· · · ·from counsel, you may share it.· If you

·9· · · ·have no understanding, you may say that,

10· · · ·too.

11· · · ·A.· · I have -- I don't have a

12· ·specific -- I don't have a specific response

13· ·to that.· Sorry.

14· · · ·Q.· · So, you have no reference point to

15· ·quantify what "substantially all" means?

16· · · ·A.· · I would -- I would be able to give

17· ·you my interpretation of what that implied

18· ·and meant, at the time that I originally

19· ·reviewed the document, again, when I signed

20· ·it, and today.

21· · · ·Q.· · Sure.· I would like to understand

22· ·your interpretation, please.

23· · · · · · ·MR. JONES:· And Mr. Bondi, you are

24· · · ·free to share it if you aren't sharing a

25· · · ·communication of counsel.· So, go ahead,
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·2· · · ·if you aren't.

·3· · · ·A.· · I am not sharing a communication of

·4· ·counsel.

·5· · · · · · ·So, again, in the -- in the

·6· ·definition of "Payor" as it's been defined,

·7· ·and in the context of the paragraph as it's

·8· ·stated, my interpretation of that would be

·9· ·assets that would either be connected to the

10· ·generation of cash to fund liabilities or

11· ·assets that could be sold to generate cash to

12· ·fund such liabilities and/or any cash or

13· ·securities that the -- that the payor might

14· ·hold that also could be used to fund such

15· ·liabilities.

16· · · ·Q.· · Okay.· Well, based on your

17· ·interpretation, suppose New CT were to sell

18· ·to a third party 50 percent of its assets.

19· ·Would you regard that as a sale of

20· ·substantially all of New CT's property?

21· · · · · · ·MR. JONES:· Object to the

22· · · ·hypothetical.· Form.

23· · · ·A.· · I would -- I would consult with

24· ·counsel.

25· · · ·Q.· · So, absent advice of counsel, you
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·2· ·don't know the answer to my question,

·3· ·hypothetical?

·4· · · ·A.· · If that hypothetical were to occur,

·5· ·I would do two things.· I would consult with

·6· ·counsel relative to whether or not the

·7· ·transaction resulted in a violation of that

·8· ·particular provision or definition, and also

·9· ·a review and understanding of the assets that

10· ·remained with the payor, and validation that

11· ·they would be sufficient to continue to honor

12· ·its obligations under the funding agreement.

13· · · ·Q.· · If there was a dispute between

14· ·New CT and DBMP over whether a particular

15· ·sale or transfer was substantially all of

16· ·New CT's property, do you know how that

17· ·dispute would be resolved?

18· · · ·A.· · There would -- there would need to

19· ·be a mechanism defined, again, you know,

20· ·working with -- with counsel to outline what

21· ·our options were, if we felt that we were in

22· ·a situation where DBMP would be put at risk

23· ·or exposed due to such a transaction.

24· · · ·Q.· · Okay.· But as you sit here today,

25· ·you are not aware of a specific mechanism for
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·2· ·resolving a dispute between DBMP and New CT.

·3· · · ·A.· · I have no reason to be concerned

·4· ·about that.

·5· · · ·Q.· · Why aren't you concerned about

·6· ·that?

·7· · · ·A.· · Because, as I understand the size

·8· ·and scope of New CT and the asset base

·9· ·associated with it, with respect to the

10· ·dollars that are already part of the asset

11· ·pool for DBMP in terms of liability reserves,

12· ·based on the financial performance of our

13· ·operating subsidiary M&P, based on the

14· ·valuation of the operating subsidiary, and

15· ·based on the -- the fact that New CT remains

16· ·part of Compagnie de Saint-Gobain, to use

17· ·your -- you know, your descriptor of the

18· ·entity, as well as part of the -- the

19· ·Saint-Gobain North American business, I feel

20· ·confident that -- that we have the support

21· ·that we need to service our obligations and

22· ·to make sure that we retain the same paying

23· ·power today as we had as part of Old CT.

24· · · ·Q.· · Can you give me some specifics as

25· ·to what you mean by "paying power"?
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·2· · · ·A.· · In terms of the financial assets

·3· ·that we have at our disposal to support

·4· ·the -- the establishment of an asbestos

·5· ·liability trust that would provide, like I

·6· ·said before, permanent, efficient and

·7· ·equitable resolution of current and future

·8· ·claims.· The asset base across all of the

·9· ·dimensions that I just outlined are

10· ·significant.

11· · · ·Q.· · So, when you say "paying power,"

12· ·are you telling me that if necessary, New CT

13· ·is prepared to use all of its assets to make

14· ·the necessary payments to DBMP under the

15· ·amended and restated funding agreement?

16· · · · · · ·MR. JONES:· Object to foundation.

17· · · ·A.· · My response to that would be framed

18· ·in a different way, that it would be prepared

19· ·and is prepared to use the necessary assets

20· ·required to -- to drive through to

21· ·resolution.

22· · · ·Q.· · Would the necessary assets be all

23· ·assets, or is it less than all?

24· · · · · · ·MR. JONES:· Object to foundation

25· · · ·and the hypothetical.
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·2· · · ·A.· · That is going to be defined through

·3· ·the -- through the bankruptcy proceeding

·4· ·based on a review of, of current and

·5· ·prospective future -- future claims, those

·6· ·that are -- those that are -- those that are

·7· ·valid, those that are defined through that

·8· ·process.

·9· · · ·Q.· · So, help me understand, and I know

10· ·this is your perspective.· How do you think

11· ·this would be defined?

12· · · · · · ·MR. JONES:· I'm sorry.· This?

13· · · ·A.· · Yeah, please.

14· · · · · · ·MR. LIESEMER:· He is referring

15· · · ·to -- he is referring to the present and

16· · · ·future claims being defined at some point

17· · · ·in the bankruptcy.

18· · · ·Q.· · And I would like you to tell me

19· ·how -- so, how would it be defined?

20· · · · · · ·MR. JONES:· I'm going to caution

21· · · ·the witness not to share a communication

22· · · ·of counsel.· If you have an

23· · · ·understanding, you can share it.

24· · · · · · ·THE WITNESS:· Thank you.

25· · · ·A.· · My understanding of the 524(g)
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·2· ·proceeding is that through -- through a

·3· ·process that would be defined under that

·4· ·proceeding, you know, with the -- the counsel

·5· ·for both DBMP, working, you know, with the

·6· ·asbestos claimant committee, the future

·7· ·claimant representatives, there would be a

·8· ·review and an assessment of what those

·9· ·liabilities were.

10· · · · · · ·There would be valuations

11· ·established to -- to support and ensure,

12· ·again, the fair and equitable resolution of

13· ·claims, and a value would be negotiated and

14· ·established through that process, whether

15· ·that could be handled through a settlement

16· ·process, or whether that would be managed and

17· ·addressed through -- through bankruptcy

18· ·proceedings with the court.

19· · · · · · ·MR. LIESEMER:· Can we go off the

20· · · ·record for a moment?

21· · · · · · ·MR. JONES:· Can we go ahead and

22· · · ·take a break?· We've been at it --

23· · · · · · ·MR. LIESEMER:· Sure.

24· · · · · · ·MR. JONES:· So, come back at ten

25· · · ·till?
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·2· · · · · · ·THE VIDEOGRAPHER:· We are going off

·3· · · ·record.· The time is 3:40.

·4· · · · · · ·(Recess taken.)

·5· · · · · · ·THE VIDEOGRAPHER:· We are back on

·6· · · ·record.· The time is 3:52.

·7· ·BY MR. LIESEMER:

·8· · · ·Q.· · Mr. Bondi, I would like to send you

·9· ·an exhibit that has been previously marked as

10· ·Committee Exhibit 72.· Let me know when you

11· ·have received it.

12· · · ·A.· · Nothing yet.

13· · · · · · ·Still nothing.

14· · · · · · ·Just arrived.· Okay.· I have the

15· ·document.· Just received.

16· · · ·Q.· · All right.· Is it open?

17· · · ·A.· · I have just opened it.

18· · · ·Q.· · All right.· Mr. Bondi, this is a

19· ·letter that was sent to Jones Day to my

20· ·colleagues as counsel on the committee.

21· · · · · · ·MR. JONES:· Actually, Jeffrey, just

22· · · ·to avoid confusion, I think it was sent

23· · · ·by Jones Day to your colleagues.

24· · · · · · ·MR. LIESEMER:· Oh, did I not say by

25· · · ·Jones Day?
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·2· · · · · · ·MR. JONES:· Yeah.· You said to

·3· · · ·Jones Day.

·4· · · · · · ·MR. LIESEMER:· Oh, I'm sorry.

·5· · · ·Q.· · By Jones Day.

·6· · · · · · ·Let me invite your attention to

·7· ·page two.· You are on page two?

·8· · · ·A.· · Yes.

·9· · · ·Q.· · All right.· And do you see your

10· ·name as item number three?

11· · · ·A.· · I do.

12· · · ·Q.· · All right.· Now, if you turn the

13· ·page over to page three, what you will see is

14· ·a paragraph that says, "Mr. Bondi may

15· ·testify."· Do you see it?

16· · · ·A.· · I do.

17· · · ·Q.· · All right.· This is what, according

18· ·to Jones Day, you may testify to if called as

19· ·a witness at the hearing on the preliminary

20· ·injunction.· I would like you to read that

21· ·paragraph that begins with "Mr. Bondi may

22· ·testify," and let me know when you are ready

23· ·for a question.

24· · · ·A.· · Okay.

25· · · ·Q.· · Did you know that you may be called
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·2· ·as a witness for DBMP at the hearing on the

·3· ·motion for preliminary injunction?

·4· · · ·A.· · Yes, I did.

·5· · · ·Q.· · Without revealing what lawyers may

·6· ·have told you, has anyone spoken to you about

·7· ·the topics described in the paragraph that

·8· ·you just read on page three?

·9· · · ·A.· · The topics as described on page

10· ·three were communicated to me by Mike

11· ·Starczewski when he -- when he and I spoke

12· ·about the possibility of being put on the

13· ·list, and then I think as was referenced

14· ·earlier in our conversation today, this was a

15· ·document that was -- was referenced in one of

16· ·the pre-deposition meetings.

17· · · ·Q.· · Okay.· Without revealing the

18· ·content of the discussions, has

19· ·Mr. Starczewski or anyone else spoken to you

20· ·about these topics in detail?

21· · · ·A.· · Not in detail, no.

22· · · ·Q.· · Okay.· I would like to walk you

23· ·through each of these topics and find out

24· ·what you understand about these topics as you

25· ·sit here today.
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·2· ·interest in CT LLC is with respect to its

·3· ·financial health, which I see reported on

·4· ·a -- on a regular basis through the receipt

·5· ·of the financial statements, and it's through

·6· ·that lens which I review that information.

·7· · · ·Q.· · All right.· I would like to send

·8· ·you via the chat a document which has been

·9· ·previously marked Committee 6.· Let me know

10· ·when you have received it.

11· · · ·A.· · Received for download.· Downloading

12· ·it now.

13· · · ·Q.· · Let me know when you are ready for

14· ·me to ask a question.

15· · · ·A.· · Okay.· I have got the document.  I

16· ·have it open.· Okay.

17· · · ·Q.· · Have you seen Exhibit 6 before?

18· · · ·A.· · Not to my recollection, no.

19· · · ·Q.· · Does any of the information on

20· ·Exhibit 6 look familiar to you?

21· · · ·A.· · The bottom portion of the page,

22· ·which speaks to the Bank of America accounts

23· ·and the structure of the operating accounts

24· ·that are encompassed there within, both the

25· ·DBMP account as well as the M&P account.· In
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·2· ·addition, some of the dollar amounts that are

·3· ·referenced there in that blue box as well.

·4· · · ·Q.· · What you are saying to me is, you

·5· ·are not able to answer questions with respect

·6· ·to the accounts pertaining -- that are in the

·7· ·J.P. Morgan Chase section?

·8· · · ·A.· · That's correct.· Not having seen

·9· ·the document previously, no.

10· · · ·Q.· · All right.· At the top of

11· ·Exhibit 6, it says "SGFC Existing Bank

12· ·Account."· Do you know what SGFC means?

13· · · ·A.· · I have never seen that acronym used

14· ·before, so, no.

15· · · ·Q.· · Okay.· Mr. Bondi, I would like to

16· ·send to you via the chat a document we will

17· ·mark as Committee Exhibit 150, and this --

18· ·the first page of this exhibit has a Bates

19· ·number ending in 1016.

20· · · · · · ·(Committee Exhibit 150,

21· · · ·DBMP-BR_0001016-078 marked for

22· · · ·identification, as of this date.)

23· · · ·Q.· · Let me know when you have received

24· ·it, sir.

25· · · ·A.· · I have received the document, and
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·2· ·have opened it.

·3· · · · · · ·Okay.

·4· · · ·Q.· · Have you even Exhibit 150 before?

·5· · · ·A.· · I have.

·6· · · ·Q.· · What is it?

·7· · · ·A.· · It is the document encompassing the

·8· ·commercial relationship between parties

·9· ·New CT and Millwork & Panel, and it outlines

10· ·in there and within methodologies for

11· ·establishing the -- in the exhibit -- the

12· ·price for the products to be sold from

13· ·Millwork & Panel to New CT.· It covers what

14· ·the obligations are of, of Millwork & Panel,

15· ·with respect to reimbursement to New CT for

16· ·sales and marketing activities performed on

17· ·its behalf, as well as for the freight costs

18· ·associated with the movement of those

19· ·products to end customers, among other --

20· ·among other elements.

21· · · ·Q.· · Please turn to the page that is

22· ·marked in the lower right-hand corner with

23· ·the Bates number ending in 1033.

24· · · ·A.· · I don't see that.· Could you give

25· ·me a sense for where it may fall, with
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·2· ·respect to which article or how far down the

·3· ·document?

·4· · · ·Q.· · Sure.· Let me see.· The page before

·5· ·it is page 17 of the agreement.

·6· · · · · · ·MR. JONES:· You are looking for the

·7· · · ·signature page; is that right?

·8· · · · · · ·MR. LIESEMER:· Yes.

·9· · · ·A.· · Okay.· I found it.

10· · · ·Q.· · Is that your signature on the

11· ·signature line, sir?

12· · · ·A.· · Yes, it is.

13· · · ·Q.· · Do you have any reason to believe

14· ·that Exhibit 150 is not what it purports to

15· ·be?

16· · · ·A.· · I do not.

17· · · ·Q.· · Were the terms of Exhibit 150

18· ·negotiated?

19· · · ·A.· · I'm sorry.· Can you repeat the

20· ·question?

21· · · ·Q.· · Do you know if the terms of

22· ·Exhibit 150 were negotiated?

23· · · ·A.· · The terms were -- were reviewed and

24· ·outlined, in conjunction with individuals

25· ·connected to the -- to the Project Horizon
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·1

·2· · · · · · · UNITED STATES BANKRUPTCY COURT

·3· · · · · ·WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · ·CHARLOTTE DIVISION

·5· · ---------------------------)
· · · · · · · · · · · · · · · · ·)
·6· · In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · ·)
·7· · DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · ·)
·8· · · · · · · ·Debtor.· · · · ·)
· · · · · · · · · · · · · · · · ·)
·9· · ---------------------------)
· · · DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · ·)
· · · · · · · · ·Plaintiff,· · · )
11· · · · · · · · · · · · · · · ·)
· · · · · · · vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ·) 20-03004 (JCW)
· · · THOSE PARTIES LISTED· · · ·)
13· · ON APPENDIX A TO COMPLAINT )
· · · and JOHN AND JANE DOES· · ·)
14· · 1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
15· · · · · · · ·Defendants.· · ·)
· · · ---------------------------)
16

17

18· · · · · ·* * * C O N F I D E N T I A L * * *

19· · · · · · · ·REMOTE VIDEOTAPED DEPOSITION

20· · · · · ·OF CERTAINTEED LLC by ERIC PLACIDET

21· · · · · · · · · Malvern, Pennsylvania

22· · · · · · · · · · December 16, 2020

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO. 187727
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·2· ·liabilities, and on the liabilities, just

·3· ·below you have the members' equity, which is

·4· ·basically the accounting value of the

·5· ·company.

·6· · · ·Q.· · And what is that number for 2019

·7· ·that you are looking at?

·8· · · ·A.· · So, if you look at December 2019,

·9· ·the value is 1,618,000,000.

10· · · ·Q.· · And that was for New CT as of

11· ·December 31st of 2019?

12· · · ·A.· · Yes.

13· · · ·Q.· · Do you know how much cash is on

14· ·hand currently at New CT?

15· · · ·A.· · So, in reality -- so, the pure cash

16· ·on the cash account is really limited,

17· ·because obviously we try to, you know, invest

18· ·it, and the way we do, there is an agreement

19· ·with a company called Saint-Gobain Finance

20· ·Corp., which is basically the bank

21· ·facilitating the financing of the

22· ·Saint-Gobain entity in North America or here

23· ·in the U.S.· And so, here as CertainTeed LLC

24· ·has some cash available, we are lending that

25· ·to this entity.
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·2· · · ·Q.· · So, New CT lends to Saint-Gobain

·3· ·Finance Corp. or the other way around?

·4· · · ·A.· · No, no.· So, CertainTeed LLC has

·5· ·cash, and this cash is lent to -- so, we are

·6· ·giving money to Saint-Gobain Finance Corp.

·7· ·and they pay us some interest.

·8· · · ·Q.· · I see.· I see.

·9· · · · · · ·So, there ends up being less cash

10· ·on hand at New CT; is that correct?

11· · · ·A.· · Not exactly, because this -- this

12· ·amount -- and there is also a document in the

13· ·binder which is the situation of the various

14· ·line, and you see that it's on a daily basis.

15· ·So, it means that if CertainTeed LLC needs

16· ·cash, basically they can retake -- we can

17· ·retake the money.

18· · · ·Q.· · In what circumstances does New CT

19· ·take the money back from Saint-Gobain Finance

20· ·Corp.?

21· · · ·A.· · It's basically just a financial

22· ·optimization, so, normally I would say the

23· ·good news is that CertainTeed LLC is

24· ·generating cash, but obviously with the

25· ·evolution of the working capital or if you
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·2· ·have some investment to be done, you may for

·3· ·some time need some cash, and so in reality

·4· ·you reduce the loan that you are giving to

·5· ·Saint-Gobain Finance Corp.

·6· · · ·Q.· · Okay.· So, it is a daily loan from

·7· ·New CT to Saint-Gobain Finance Corp.; is that

·8· ·correct?

·9· · · ·A.· · Yes.· Yes.

10· · · · · · ·Do you want me to refer to a

11· ·document to show that?

12· · · ·Q.· · Sure.· That would be great.

13· · · ·A.· · Okay.· So, there is a -- in the

14· ·binder, there is a document, so it's on the

15· ·level 14 -- 15.· Sorry.

16· · · ·Q.· · You said tab 15?

17· · · ·A.· · Yes.

18· · · ·Q.· · In your binder.

19· · · · · · ·MS. HARDMAN:· I don't know if

20· · · ·Mr. Torborg might be able to help us

21· · · ·again pull that one up.· I don't know if

22· · · ·it's possible.

23· · · ·A.· · So, this document is basically the

24· ·daily situation that Saint-Gobain Finance

25· ·Corp. is holding to show all the money that
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·2· ·they are lending to any entity or the -- or

·3· ·in some cases the opposite.· So, for example,

·4· ·in our case, CertainTeed LLC is lending money

·5· ·to Saint-Gobain Finance Corp., so

·6· ·Saint-Gobain Finance Corp. is borrowing.

·7· · · · · · ·So, if you look at this document on

·8· ·the page 14, you have, so an uncommitted line

·9· ·of credit, and you see that the term is one

10· ·day, so it means that every day, based on the

11· ·need, if I -- I would say if I need more cash

12· ·in the end, because, you know, right now it

13· ·was at the beginning of January, we're

14· ·talking about 676 million.· So, if I need

15· ·some cash, then I lend to Saint-Gobain

16· ·Finance Corp. a little bit less.

17· · · ·Q.· · I see.

18· · · · · · ·Has New CT -- I am pulling up the

19· ·document now.

20· · · · · · ·Has New CT ever called for payment

21· ·on those loans from Saint-Gobain Finance

22· ·Corp.?

23· · · · · · ·MR. WYNER:· Objection.

24· · · · · · ·You can answer.

25· · · ·A.· · It's based on our needs.· If I need
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·2· ·more cash, I can draw some.

·3· · · · · · ·THE WITNESS:· So, David, if you can

·4· · · ·go to page 14.

·5· · · ·Q.· · Just give it one moment.· I'm

·6· ·downloading the document.· It's a very big

·7· ·file, so it may take me a moment.

·8· · · · · · ·But while I am waiting --

·9· · · ·A.· · So, it means that basically, as

10· ·it's on a daily basis, it's really based on

11· ·the cash needs every day.· So, you have the,

12· ·the conjunction of everything I have to pay,

13· ·you know, to the supplier or to tax, to the

14· ·employee.· On the other side, I am getting

15· ·cash from the customer, and so net-net, if

16· ·there is cash available, I am lending them

17· ·money, so that it give me some interest, and

18· ·if I -- if I need, I lend them less.· But

19· ·obviously, with this amount of cash, you

20· ·know, I won't invest 600 million, or it would

21· ·be three plants or four plants.

22· · · ·Q.· · Okay.· So, how this works, as I

23· ·understand what you are saying, is, depending

24· ·on -- after you have paid all of your daily

25· ·obligations or made payments at New CT, any
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·2· ·amounts that are over on a net basis, perhaps

·3· ·profit, those amounts will be loaned to

·4· ·Saint-Gobain Finance Corp.; is that correct?

·5· · · ·A.· · Yes.

·6· · · ·Q.· · And that number may change on a

·7· ·day-to-day basis?

·8· · · ·A.· · Yes.· It changes every day.

·9· · · ·Q.· · Okay.· So, since New CT was formed

10· ·in October, have you had a need to call on

11· ·those loans that you have lent to

12· ·Saint-Gobain Finance Corporation?

13· · · · · · ·MR. WYNER:· Objection to form.

14· · · · · · ·You can answer, if you understand.

15· · · ·A.· · The process has not changed.· So,

16· ·here again, we are trying to make as much

17· ·cash as we can and -- but the process is, if

18· ·I have cash available, I push it so that I

19· ·can get some interest on it, and if I need, I

20· ·lend a little bit less.· So, the process has

21· ·not changed since the restructuring.

22· · · ·Q.· · Okay.· So, you lend, but you have

23· ·not -- and you may earn interest, but you

24· ·have not called on those loans; is that

25· ·correct?· Meaning you have not asked for
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·2· ·repayment of those loans from Saint-Gobain

·3· ·Finance Corporation; is that correct?

·4· · · · · · ·MR. WYNER:· Objection to form.

·5· · · ·Misstates -- you keep misstating his

·6· · · ·testimony.

·7· · · · · · ·You can try to answer again.

·8· · · ·A.· · The answer is no, because as it's

·9· ·on a daily basis, every day, you know, I --

10· ·you know, I can decide what is the -- and

11· ·usually, I mean, the variation from one day

12· ·to another can be a couple of million, so,

13· ·here again, it's adjusted on that basis.· So,

14· ·if I need some, a couple of million, you

15· ·know, I'm just lending less, and it's

16· ·adjusting my level every day.

17· · · ·Q.· · Okay.· I have now opened the

18· ·document.· It took a while to load.

19· · · · · · ·So, you mentioned page 14; is that

20· ·correct?

21· · · ·A.· · Yes.· It was just to show you, and

22· ·maybe it's clearer now with the document.

23· ·Obviously, in the IT system, it didn't

24· ·change, so it still mention CertainTeed

25· ·Corporation.· It should be LLC.
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·2· · · · · · ·And you see in fact here it's

·3· ·uncommitted line of credit.· You see that the

·4· ·total is 676, and because it's between

·5· ·brackets, it means that it's an investment.

·6· ·So, in fact, I am lending them money, so --

·7· ·and you see on the column on the right the

·8· ·amount of interest I'm getting from that.

·9· · · ·Q.· · I see.

10· · · · · · ·So, the line items here reference

11· ·CertainTeed Roofing, Siding, CertainTeed

12· ·Corporation Shared Services, Gypsum,

13· ·Ceilings, Insulation, and a CertainTeed

14· ·litigation.· Do you see that?

15· · · ·A.· · Yes.

16· · · ·Q.· · What do these line items reflect as

17· ·it relates to New CT?

18· · · ·A.· · It's an identical way of tracking

19· ·the evolution, so to make it simple, and I

20· ·don't know when this, this document or this

21· ·tracking started, but it means that since the

22· ·beginning, for example, roofing on the

23· ·year-to-date basis, so as of January 9th, it

24· ·was able to accumulate 788 million.· Siding,

25· ·475.
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·2· ·that near term?

·3· · · ·A.· · No.

·4· · · ·Q.· · Is there anything that would

·5· ·prohibit New CT from repurchasing or

·6· ·redeeming equity security interests while

·7· ·DBMP is in bankruptcy?

·8· · · ·A.· · No.

·9· · · ·Q.· · Just prior to the 2019 corporate

10· ·restructuring, did Old CT have any secured

11· ·debt?

12· · · ·A.· · So, we have at Saint-Gobain level,

13· ·so in North America, a program called asset

14· ·securitization, and --

15· · · ·Q.· · Let me ask -- I apologize for

16· ·interrupting you.· I'm asking about Old CT,

17· ·so we are talking about asset securitization

18· ·at Old CT; is that correct?

19· · · ·A.· · Yes.

20· · · ·Q.· · Okay.

21· · · ·A.· · So, this is a program which is done

22· ·here again every year.· The purpose is, based

23· ·on the quality of the receivable of the

24· ·various Saint-Gobain division, to be able to

25· ·negotiate with the bank, financing at, I
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·2· ·would say a nice rate, or I would say cheap

·3· ·rate, even if it's not cheap with the banks.

·4· · · · · · ·And so, the idea is you have -- so,

·5· ·there is a specific entity called

·6· ·Saint-Gobain Receivable, and basically, this

·7· ·entity is negotiating with the bank to get

·8· ·the financing at a -- oops.· Do you see me?

·9· · · ·Q.· · Yes.

10· · · ·A.· · Sorry.

11· · · · · · ·And so the -- the rate is low

12· ·because the receivable are given -- of the

13· ·various entity are given as a collateral, and

14· ·that is -- that is the only basically debt

15· ·that CertainTeed LL -- or CertainTeed Corp.,

16· ·and we have that again now as a -- as a debt.

17· · · ·Q.· · What receivables did Old CT have

18· ·prior to that corporate restructuring?

19· · · ·A.· · Sorry.· Could you repeat, please?

20· · · ·Q.· · What kind of receivables did Old CT

21· ·have as part of the -- prior to the corporate

22· ·restructuring that you are referencing as

23· ·part of this agreement?

24· · · ·A.· · In the end these are the

25· ·receivables linked to the business, so the
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·2· ·roofing, siding and insulation, basically the

·3· ·invoice of the customer.

·4· · · ·Q.· · Okay.· And when was that facility

·5· ·created for Old CT?

·6· · · ·A.· · This is the program which is done

·7· ·more or less every year, and that we

·8· ·renegotiate to get better rate.· So, in

·9· ·detail, I don't know when it was created.

10· · · ·Q.· · Okay.· And how did the corporate

11· ·restructuring impact that agreement?

12· · · ·A.· · It didn't -- it didn't really

13· ·impact the agreement.· What happened is that

14· ·we had to renegotiate the contract, you know,

15· ·because it was, you know, close to the end of

16· ·the year, and so, the only thing which

17· ·happened is that as part of the discussion,

18· ·in fact, we would have to mention the

19· ·restructuring to the bank, and so we just --

20· ·in order not to get any question, we just

21· ·stopped the contract, and we renegotiated a

22· ·contract for the next year, which because of

23· ·the COVID took some time, but was able to be

24· ·implemented in July.

25· · · ·Q.· · Which bank are you referring to?
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·2· · · ·A.· · So, here it's -- the one that we

·3· ·are using now is Crédit Agricole.· I don't

·4· ·remember what was the bank.· Sometimes it's a

·5· ·pool of bank.· In the end, the Saint-Gobain

·6· ·group is working with, you know, all the big

·7· ·banks, so it's really, you do a bid to get

·8· ·the best offer.

·9· · · ·Q.· · Okay.· So, there may have been a

10· ·number of banks that participated in that

11· ·receivable arrangement or that asset

12· ·securitization facility for Old CT; right?

13· · · ·A.· · Yes.· Keep in mind that when I used

14· ·to be CFO of Saint-Gobain Containers in 2008,

15· ·it was already in place, probably with

16· ·another bank.

17· · · ·Q.· · Okay.

18· · · ·A.· · But it is something that you renew

19· ·and you renegotiate the rate, but the

20· ·principal is the same.

21· · · ·Q.· · Mr. Melroy testified that Old CT

22· ·may have used HSBC as the last bank that they

23· ·negotiated this type of arrangement with

24· ·before the corporate restructuring.· Does

25· ·that refresh your recollection at all?
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·2· · · ·Q.· · Does it have tax obligations?

·3· · · ·A.· · For sure.

·4· · · ·Q.· · Is it current on all of those

·5· ·obligations?

·6· · · ·A.· · Yes.

·7· · · ·Q.· · Is it safe to say that New CT is

·8· ·paying its debts as they come due?

·9· · · ·A.· · Yes.

10· · · ·Q.· · Have there been any changes to

11· ·New CT's treatment of its creditors since its

12· ·formation?

13· · · ·A.· · No.

14· · · · · · ·MR. WYNER:· Objection to form.

15· · · ·Q.· · Has New CT made any payment on any

16· ·asbestos -- to any asbestos claimant

17· ·following the corporate restructuring?

18· · · ·A.· · No.· Let me clarify.· There is two

19· ·things which may be in your question.· The

20· ·first one is that we made some transfer to

21· ·DBMP as part of the funding agreement.

22· · · · · · ·And the second thing, if you

23· ·remember my previous deposition, there were

24· ·some mistake in some claimant which were paid

25· ·by CT LLC which should have been paid by

Page 127

·1· · · · · · · · · · ·E. Placidet

·2· ·DBMP, and we have indemnification as part of

·3· ·that.· But otherwise, no, the claimants are

·4· ·not paid by CT LLC anymore.

·5· · · ·Q.· · Who is Kelly Charnley?· Is that an

·6· ·employee of New CT?

·7· · · ·A.· · No.· She is a lawyer, so she is

·8· ·from the legal department.

·9· · · ·Q.· · Of what entity?

10· · · ·A.· · Saint-Gobain Corp.

11· · · ·Q.· · And Mark Golman?

12· · · ·A.· · Mark Golman is not part of the

13· ·company.· He is a lawyer, and the interaction

14· ·I have with him is, he is helping us to

15· ·recover some -- when we have some problem

16· ·with the customers.

17· · · ·Q.· · Okay.· But he is outside counsel?

18· · · ·A.· · Yes, it's an external.

19· · · ·Q.· · Okay.· I think that's helpful.

20· · · · · · ·MS. HARDMAN:· If I could see here.

21· · · ·What time is it?· We are coming up on

22· · · ·just shy of an hour.· I think I have a

23· · · ·short set of additional questions, but I

24· · · ·want to take a break, if we could, and

25· · · ·maybe we can take a lunch break.
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·2· · · · ·We could go off the record.

·3· · · · ·THE VIDEOGRAPHER:· We are going off

·4· ·record.· The time is 12:09.

·5· · · · ·(Luncheon recess taken.)
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·2· · · · · · · · ·AFTERNOON SESSION

·3· · · · · · ·THE VIDEOGRAPHER:· Back on record.

·4· · · ·The time is 12:50.

·5· ·BY MS. HARDMAN:

·6· · · ·Q.· · Good afternoon, Mr. Placidet.

·7· · · ·A.· · Good afternoon.

·8· · · ·Q.· · All right.· So, just a few

·9· ·follow-up questions from some of the

10· ·information we discussed earlier this

11· ·morning.

12· · · · · · ·Your tab ten, which was a budget.

13· · · ·A.· · Um-hum.

14· · · · · · ·MS. HARDMAN:· I would like to make

15· · · ·that an exhibit, if we could, John

16· · · ·Tschirgi.

17· · · ·Q.· · Can you just explain what this

18· ·document is just for the sake of the record?

19· · · ·A.· · This is -- so, if you remember last

20· ·name when we explained a little bit how the

21· ·P&L was structured, in the Saint-Gobain

22· ·consolidation you have numbers and letters

23· ·for the lines.· So, what you see here,

24· ·basically these are the key KPI of the P&L.

25· ·So, R05, sales.· The margin, direct margin on
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·2· · · ·Q.· · -- from the overall budget.

·3· · · ·A.· · Exactly.

·4· · · ·Q.· · Is that correct?· Okay.

·5· · · · · · ·And is there an overall budget that

·6· ·you extracted this information from?

·7· · · ·A.· · In fact, what we do is, we have all

·8· ·the budget in the fall, and then when we

·9· ·present it to Paris and it's agreed, the

10· ·number entered in the tool, which is called

11· ·Magnitude, which is cost consolidation,

12· ·because each division, even if legally they

13· ·are part of CertainTeed LLC, they have a kind

14· ·of reporting structure.· If you remember, we

15· ·talked about the SIF numbers.· So, it means

16· ·that roofing has a SIF package.· Siding has a

17· ·SIF package.· IG has a SIF package.· So kind

18· ·of a reporting box.· And so, when we do the

19· ·budget, we -- we put the number reporting

20· ·to -- related to them.

21· · · ·Q.· · Okay.· I think we can turn -- the

22· ·only other question I had was a follow-up on

23· ·one of your other documents here.· I think

24· ·it's the tab 15 that Mr. Torborg circulated.

25· · · · · · ·MR. TSCHIRGI:· Before we shift
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·2· · · ·documents, can just I read the Bates

·3· · · ·number for that last one into the record.

·4· · · ·It's DBMP-BR_0148176, and if you were

·5· · · ·intending to mark that as a new exhibit,

·6· · · ·it would be Exhibit 203.

·7· · · · · · ·MS. HARDMAN:· Perfect.· Thank you.

·8· · · ·I am.· Let's mark it Exhibit 203.

·9· · · · · · ·(Committee Exhibit 203,

10· · · ·DBMP-BR_0148176 marked for

11· · · ·identification, as of this date.)

12· · · ·Q.· · So, to get that out of the way for

13· ·this next document, we have already talked

14· ·about it, it was tab 15 of your binder.

15· · · ·A.· · Okay.

16· · · ·Q.· · That loan report from January of

17· ·2020.

18· · · · · · ·MS. HARDMAN:· Maybe John can read

19· · · ·that one into the record as an exhibit,

20· · · ·if you have a moment.

21· · · · · · ·MR. TSCHIRGI:· Yes.· That should be

22· · · ·DBMP-BR_0160346, and it will be

23· · · ·Exhibit 204.

24· · · · · · ·(Committee Exhibit 204,

25· · · ·DBMP-BR_0160346-386 marked for

Page 136

·1· · · · · · · · · · ·E. Placidet

·2· · · ·identification, as of this date.)

·3· · · ·Q.· · Then I think you and I were

·4· ·discussing page 14 of this document before.

·5· · · ·A.· · Yes.

·6· · · ·Q.· · I just had a follow-up question

·7· ·about this.· It notes a number of the 676.

·8· ·676 million, it looks like.

·9· · · ·A.· · Yes.

10· · · ·Q.· · What is the date of that amount?

11· ·Is that January of 2020, or is that

12· ·accumulating?· How does that number come to

13· ·be?

14· · · ·A.· · No.· This is -- and you see that on

15· ·the top of the screen, this is the situation

16· ·as of January 9, 2020.

17· · · ·Q.· · So, this is a balance held at

18· ·Saint-Gobain Finance Corporation; is that

19· ·correct?

20· · · ·A.· · Yes.· Yes.

21· · · · · · ·So, you have the track of all the

22· ·move in the situation of all the companies,

23· ·and then the -- it's basically a snapshot at

24· ·that time for CertainTeed LLC, what is the

25· ·amount that I have in Saint-Gobain Finance
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·2· ·Corp.

·3· · · ·Q.· · Does this include amounts -- this

·4· ·overall 676 million, does this include

·5· ·amounts that were carried over from Old CT

·6· ·under a similar arrangement?

·7· · · ·A.· · Yes.

·8· · · · · · ·MR. WYNER:· Objection to form.

·9· · · · · · ·You can answer.· You can answer.

10· · · · · · ·THE WITNESS:· Sorry.

11· · · ·A.· · The answer is yes.

12· · · ·Q.· · Okay.· Do you know about how much

13· ·was carried over from Old CT and how much

14· ·relates to New CT?

15· · · · · · ·MR. WYNER:· Objection to form.

16· · · · · · ·You can answer.

17· · · ·A.· · I don't know.· I think in the end,

18· ·what you have here is the accumulation of

19· ·cash generated by the business.· But there

20· ·was no disruption.· I mean, you know, it's --

21· ·it go day after day.

22· · · ·Q.· · And for the sake of the record as

23· ·well, we will turn to your tab 19.

24· · · ·A.· · Okay.

25· · · · · · ·MS. HARDMAN:· And if John could
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·2· · · ·read that one in as an exhibit as well,

·3· · · ·that would be helpful?

·4· · · ·A.· · So, the tab 19 is basically the

·5· ·support of this facility.· So, it show that

·6· ·there is a legal document supporting the

·7· ·condition between the two entities, so

·8· ·CertainTeed LLC and the Saint-Gobain Finance

·9· ·Corp.

10· · · · · · ·MR. TSCHIRGI:· The Bates on that is

11· · · ·DBMP-BR_0147076.· It will be Exhibit 205.

12· · · · · · ·(Committee Exhibit 205,

13· · · ·DBMP-BR_0147076-099 marked for

14· · · ·identification, as of this date.)

15· · · ·Q.· · So, if you turn to page three of

16· ·the PDF.· I'm sorry.· You have a hard copy in

17· ·front of you.· It would be the third page.

18· · · ·A.· · Okay.

19· · · ·Q.· · You will see what we call recitals,

20· ·these paragraphs in the beginning.· There is

21· ·a paragraph five down.

22· · · ·A.· · Okay.

23· · · ·Q.· · It says, and I quote:· "Borrower

24· ·and original lender acknowledge that as of

25· ·October 23, 2019, the outstanding principal
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·2· ·balance under the first restated agreement is

·3· ·$493,765,276.57," which is defined as the

·4· ·"outstanding balance," end quote.

·5· · · · · · ·Is that number the amount that

·6· ·Old CT had --

·7· · · ·A.· · Yes.

·8· · · ·Q.· · -- under the --

·9· · · · · · ·MR. WYNER:· You have to wait.

10· · · ·Sorry.· You have to let her -- again, you

11· · · ·have to let her finish her question.  I

12· · · ·apologize.

13· · · ·Q.· · Is this the right amount for what

14· ·Old CT had as a running balance with

15· ·Saint-Gobain Finance Corporation prior to the

16· ·corporate restructuring?

17· · · ·A.· · Yes.

18· · · ·Q.· · Okay.· So, logic would dictate that

19· ·the difference between the number on your

20· ·tab 15, which is 676 million, and the

21· ·493 million, that differential may relate to

22· ·New CT.· Is that fair?

23· · · ·A.· · Yes.

24· · · ·Q.· · If you scroll down a little bit to

25· ·the next page, if you turn to the next page,
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·2· ·you see Section 3A.· And it says, and I

·3· ·quote:· "The aggregate principal amount of

·4· ·all advances at any time outstanding

·5· ·hereunder will not exceed U.S. $850 million."

·6· · · · · · ·Do you see that?

·7· · · ·A.· · Yes.

·8· · · ·Q.· · So, is there a top to -- a cap to

·9· ·how much New CT can loan to Saint-Gobain

10· ·Finance Corporation?

11· · · ·A.· · Based on this document, this cap,

12· ·obviously, in order to be able to reach that,

13· ·I need to generate enough cash to reach that

14· ·level, and I am not there yet.

15· · · ·Q.· · It sounds like it might be a good

16· ·problem to have.

17· · · ·A.· · Yes.

18· · · ·Q.· · Okay.· Under this agreement,

19· ·generally, are you aware of any obligations

20· ·for Saint-Gobain Finance Corporation to pay

21· ·back those loans?

22· · · · · · ·MR. WYNER:· Objection to form.· The

23· · · ·document speaks for itself.· Are you

24· · · ·asking him to review the whole document

25· · · ·and interpret it?
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·2· · · · · · ·MS. HARDMAN:· I'm asking his

·3· · · ·understanding of how the arrangement

·4· · · ·works.

·5· · · ·A.· · The way the arrangement works is as

·6· ·we described before.· On a daily basis, I am

·7· ·relending money to some of Saint-Gobain

·8· ·Finance Corp., and because it's uncommitted,

·9· ·at least on a daily basis, I'm not committed

10· ·to, you know, to -- obviously, my interest is

11· ·to lend it to get the interest.

12· · · ·Q.· · Okay.· While we are working through

13· ·your tabs, I think we could -- I'm

14· ·referencing tabs 12, 13 and 14 of yours.· We

15· ·will not use them as exhibits here.· I just

16· ·want to ask you a general question once you

17· ·have had a chance to look at them.

18· · · ·A.· · Okay.· So, the -- okay.· Go ahead.

19· · · ·Q.· · So, under the funding agreement,

20· ·DBMP seeks or makes requests of New CT to pay

21· ·DBMP; is that correct?

22· · · ·A.· · Yes, if they have some needs, they

23· ·can, based on their agreement, ask funding

24· ·from CT LLC.

25· · · ·Q.· · And you had previously testified to
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·2· ·lower number to such a higher number in terms

·3· ·of the operations of New CT?

·4· · · ·A.· · You have two main explanation.· The

·5· ·first one is just the seasonality of the

·6· ·business, because at the end of December, as

·7· ·you may expect -- to make it simple, let's

·8· ·focus on roofing thing, which is the biggest

·9· ·division.· The big season for roofing is the

10· ·end of the first quarter and the second

11· ·quarter to prepare for the summer, and then

12· ·it's going down.· So, you still have some

13· ·good months in September and October, but

14· ·then it's going down.· So naturally, the

15· ·level of receivable, because this is what we

16· ·are talking about here, is lower at the end

17· ·of the year, because the level of activity in

18· ·December and November is going down, versus

19· ·March, where we are doing in the season.

20· · · · · · ·The other explanation is that in

21· ·fact we -- we used to have in the past

22· ·agreement with a customer to pay -- to have

23· ·them pay early against discount, and

24· ·obviously it was costly.· So, what we did is

25· ·that we just, in fact, take this discount,
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·2· ·you know, in June and in December, and for

·3· ·the other months, we optimize the operating

·4· ·profit, not taking the discount.

·5· · · · · · ·So, that is the two reason why the

·6· ·receivable are really low in December and are

·7· ·growing in March, but I would say the main

·8· ·reason is really during the winter months,

·9· ·there is low activity, because the people

10· ·can't go outside because of weather, and the

11· ·reason why it start to pick up in March is

12· ·because even if it's still the winter, our

13· ·customer, who are the distributor, was

14· ·selling to the contractor, are rebuilding

15· ·their inventory.

16· · · ·Q.· · Okay.· If you go down further, you

17· ·will see maybe eight or nine lines down from

18· ·the very top, right below "Total current

19· ·assets," it says, "Notes receivable due from

20· ·related parties."

21· · · ·A.· · Yes.

22· · · ·Q.· · What does that refer to?

23· · · ·A.· · So, basically, this is the loan

24· ·that CertainTeed LLC has towards Saint-Gobain

25· ·Finance Corp.· And here again, because of the
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·2· ·strong amount of cash that we have with the

·3· ·swing in the working capital in December, the

·4· ·amount is higher in December, and it's going

·5· ·down in -- you know, during the season, and

·6· ·it's cyclical.· If we were to look at the end

·7· ·of the year, it will be back at a high level

·8· ·in December.· That is just the rest of the

·9· ·season.

10· · · ·Q.· · So, if we look at that number, it

11· ·says one -- 1 billion -- am I right?

12· · · ·A.· · Eighty-six.· Yes.

13· · · ·Q.· · 1,086,000,000?

14· · · ·A.· · Yes.

15· · · ·Q.· · That is the amount over the first

16· ·quarter, so a three-month period; right?

17· · · · · · ·MR. TORBORG:· Objection to form.

18· · · · · · ·MR. WYNER:· I'm sorry.· Objection

19· · · ·to form.

20· · · · · · ·You can answer.

21· · · ·A.· · No, this is at the end of March

22· ·what is the position of basically the loan

23· ·that we have with Saint-Gobain Corp.

24· · · ·Q.· · This is the standing balance of

25· ·what New CT has loaned to Saint-Gobain
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·2· ·Finance Corporation; is that correct?

·3· · · · · · ·MR. WYNER:· Objection.

·4· · · · · · ·You can answer.

·5· · · ·A.· · Right.· That's correct.

·6· · · ·Q.· · Okay.· So, by my reading, New CT

·7· ·has loaned 1.86 billion to Saint-Gobain

·8· ·Finance Corporation on a net basis.

·9· · · · · · ·MR. WYNER:· Objection.

10· · · · · · ·You can answer.

11· · · ·A.· · Yes.· What you need to take into

12· ·account also is that this is the consolidated

13· ·balance sheet, so it means that it's not only

14· ·CertainTeed LLC, but it's also the

15· ·subsidiary, which means that in the

16· ·subsidiary, and you refer to it earlier, you

17· ·have Bird, and if you go back to the page of

18· ·the loan, Bird has a significant amount of

19· ·cash, so it's on page 13, just before the

20· ·other, and you see that Bird has 600 -- so

21· ·it's beginning of January, 668 million.· So,

22· ·it means that because these are consolidated

23· ·statement, so it's CertainTeed LLC, but also

24· ·their subsidiaries, that Bird is included, so

25· ·that is the reason why you have also this
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18· · · · · ·* * * C O N F I D E N T I A L * * *

19· · · · · · · ·REMOTE VIDEOTAPED DEPOSITION

20· · · · · · · · · ·OF THOMAS KINISKY

21· · · · · · · · ·Lakewood Ranch, Florida

22· · · · · · · · · · ·October 5, 2020

23
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·1· · · · · · · Confidential - T. Kinisky

·2· · · ·there.

·3· · · ·A.· · So, certainly in-house counsel was

·4· ·there.· At various times different outside

·5· ·attorneys would come to give information, I

·6· ·would say, and advice.

·7· · · ·Q.· · Okay.· I'm excluding right now

·8· ·in-house counsel on the Project Horizon,

·9· ·okay?· What lawyers do you remember --

10· ·outside lawyers -- showing up for any of

11· ·these meetings?· And again, it's the team

12· ·Project Horizon meetings that I am referring

13· ·to.

14· · · ·A.· · Yeah.· So, there was an attorney

15· ·from Jones Day who came.

16· · · ·Q.· · Okay.· And who was that?

17· · · ·A.· · Greg, but I don't recall his last

18· ·name.

19· · · ·Q.· · Okay.· Anyone else?

20· · · ·A.· · Attorneys from Goodwin.

21· · · ·Q.· · Do you remember who the attorneys

22· ·from Goodwin were?

23· · · ·A.· · Rick.

24· · · ·Q.· · Right.

25· · · · · · ·Anybody else?
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·2· · · ·A.· · I don't recall.

·3· · · ·Q.· · Was Greg and Rick together at all

·4· ·these meetings, or was it sometimes just Greg

·5· ·and sometimes just Rick?

·6· · · ·A.· · There's -- you referred to Project

·7· ·Horizon team meetings.

·8· · · ·Q.· · Correct.

·9· · · ·A.· · Right.

10· · · · · · ·There would be update meetings for

11· ·the team at -- sometimes at the legal

12· ·offices.· I don't recall -- I don't recall

13· ·actually Rick coming to Malvern for a team

14· ·meeting, for example.

15· · · ·Q.· · Um-hum.· Okay.

16· · · · · · ·But again, the question was, you

17· ·have mentioned that at these meetings, there

18· ·was somebody from Jones Day, Greg, someone

19· ·from Goodwin, Rick, and my question was:

20· ·Were they both present at every meeting, or

21· ·was one present at one meeting, one at the

22· ·other, or some combination thereof?

23· · · ·A.· · No.· I mean they -- so, ask me the

24· ·specific -- you asked me three questions in

25· ·one, so if you don't mind --
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·2· · · ·Q.· · Right.· So, let's start, was Greg

·3· ·present at every meeting?

·4· · · ·A.· · No.

·5· · · ·Q.· · Was Greg present at some meetings

·6· ·that Rick was not there?

·7· · · ·A.· · Yes.

·8· · · ·Q.· · Was Greg present at some meetings

·9· ·where, if there was any other counsel there,

10· ·it was only in-house counsel?

11· · · · · · ·MR. SEIDEN:· Objection to form.

12· · · ·A.· · I don't recall.

13· · · ·Q.· · Okay.· Maybe I misunderstood you.

14· ·I thought you said Greg was present at

15· ·meetings when Rick wasn't there.

16· · · ·A.· · Yes.

17· · · ·Q.· · Was Greg present at meetings when

18· ·no one from Goodwin Procter was there?

19· · · ·A.· · I don't recall, because I don't

20· ·recall whether there was other attorneys from

21· ·Goodwin Procter.· I recall Rick being at the

22· ·meetings.· So, you asked me specifically

23· ·about Rick.

24· · · ·Q.· · Right.· Well, I did ask you who

25· ·else, and you said you only remembered Rick
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·2· ·from Goodwin Procter being at the meetings.

·3· ·Isn't that correct?

·4· · · ·A.· · Yes.

·5· · · ·Q.· · Okay.· And the only one from Jones

·6· ·Day you remember being present at meetings

·7· ·was Greg; is that correct?

·8· · · ·A.· · Yes.

·9· · · ·Q.· · Okay.· So, were there meetings when

10· ·just Greg was there but no one from Goodwin

11· ·Procter was there?

12· · · ·A.· · I don't recall.

13· · · ·Q.· · You don't recall.

14· · · · · · ·Were there meetings when Rick was

15· ·there but no one from Jones Day was there?

16· · · ·A.· · Yes.

17· · · ·Q.· · Okay.· Were there meetings when

18· ·there was no in-house counsel present?

19· · · · · · ·MR. SEIDEN:· I'm sorry.· Just so

20· · · ·you have a complete question, and outside

21· · · ·counsel was there, or just team Horizon

22· · · ·meetings?

23· · · · · · ·MR. CLASEN:· Right now I'm just

24· · · ·taking the Project Horizon team meetings.

25· · · ·Q.· · And the question is:· Were there
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·2· ·ever any meetings when in-house counsel was

·3· ·not there?

·4· · · ·A.· · No.

·5· · · ·Q.· · So, in-house counsel was at every

·6· ·Project Horizon meeting?

·7· · · · · · ·MR. SEIDEN:· Objection, foundation.

·8· · · ·Q.· · You can answer, Mr. Kinisky.

·9· · · ·A.· · Yes, I believe so.

10· · · ·Q.· · Okay.· And who -- who were the

11· ·in-house counsel?· You had mentioned Carol;

12· ·right?· Anyone else?

13· · · ·A.· · Mark -- I'm sorry.· Mike

14· ·Starczewski.

15· · · ·Q.· · Mike Starczewski.

16· · · · · · ·Anyone else?

17· · · ·A.· · Sometimes Craig Smith.

18· · · ·Q.· · And who did Craig Smith work with?

19· · · ·A.· · Craig reported to Carol.

20· · · ·Q.· · Okay.· And again, I think I've beat

21· ·this topic to a pulp, but you told us about

22· ·three different topics at the Project Horizon

23· ·team meetings that you remember being

24· ·discussed that no one is claiming a privilege

25· ·on.· Were there any other topics besides
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·2· ·those three?· And those three again were the

·3· ·IT systems, the HR issue, and the share

·4· ·services.

·5· · · ·A.· · Yeah, I don't recall any others.

·6· · · ·Q.· · Do you ever remember hearing anyone

·7· ·tell you that Saint-Gobain -- there was an

·8· ·allegation that Saint-Gobain was liable for

·9· ·asbestos liability for CertainTeed?

10· · · · · · ·MR. SEIDEN:· Objection.

11· · · · · · ·MR. WYNER:· Objection.

12· · · · · · ·And Mr. Kinisky, I would instruct

13· · · ·you when you answer not to disclose any

14· · · ·communications or information with

15· · · ·counsel.· If you can -- if you have any

16· · · ·information subject to that instruction,

17· · · ·you can give it.

18· · · ·A.· · Can you ask the question again?

19· ·Sorry.

20· · · ·Q.· · Sure.

21· · · · · · ·MR. CLASEN:· Why don't you --

22· · · ·Bonnie, could you read it back for me,

23· · · ·please?· Thank you.

24· · · · · · ·(Record read as follows:

25· · · · · · ·"Q.· Do you ever remember hearing
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·2· · · ·anyone tell you that Saint-Gobain --

·3· · · ·there was an allegation that Saint-Gobain

·4· · · ·was liable for asbestos liability for

·5· · · ·CertainTeed?")

·6· · · ·A.· · Anyone non-counsel?

·7· · · ·Q.· · Let's start with non-Goodwin

·8· ·Procter or in-house counsel.

·9· · · ·A.· · No.

10· · · ·Q.· · How about with Jones Day?

11· · · ·A.· · No.

12· · · ·Q.· · Is your answer the same if you add

13· ·Jones Day?

14· · · ·A.· · Yes.

15· · · ·Q.· · Okay.· Just give me a second,

16· ·please.

17· · · · · · ·MR. CLASEN:· Can we just take a

18· · · ·two-second break here?

19· · · · · · ·MR. SEIDEN:· Sure.

20· · · · · · ·MR. CLASEN:· Okay.

21· · · · · · ·THE VIDEOGRAPHER:· We are going off

22· · · ·record.· The time is 1:17.

23· · · · · · ·(Recess taken.)

24· · · · · · ·THE VIDEOGRAPHER:· We are back on

25· · · ·record.· The time is 1:20.
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·2· · · · ·MR. CLASEN:· Mr. Kinisky, thank you

·3· ·very much.· I don't have any further

·4· ·questions at this time.

·5· · · · ·I reserve the right to come back

·6· ·and ask questions on things you

·7· ·instructed not to answer, as well as

·8· ·additional documents, and we can all --

·9· ·we can all stand on our objections.

10· · · · ·But thank you very much.

11· ·Appreciate your time.

12· · · · ·MR. WYNER:· Anybody else?

13· · · · ·MR. SEIDEN:· Does the future

14· ·claimants have questions?

15· · · · ·MS. BRADLEY:· I don't have any

16· ·questions.· Sharon, I defer to you, if

17· ·you have questions.

18· · · · ·MS. ZIEG:· I have no questions.

19· · · · ·MR. SEIDEN:· Okay.· For the debtor,

20· ·we don't have any questions.

21· · · · ·We will designate provisionally the

22· ·transcript as confidential, and we will

23· ·in a timely fashion pare down those

24· ·designations once we have the transcript.

25· · · · ·And other than that, thank you to
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·1· · · · · · · · · · · S. Knapp

·2· ·I believe, and took charge of a joint venture

·3· ·as the controller between ourselves and a

·4· ·Canadian entity known as Bailey Metal

·5· ·Products, was in that role for approximately

·6· ·two-and-a-half years.· Then moved into the

·7· ·insulation products division in 2014, also

·8· ·underneath old CertainTeed Corp.

·9· · · · · · ·I left CertainTeed in February of

10· ·2017 to work for CSL Behring, returned May of

11· ·2017 in the role that I have, part-time in

12· ·the siding products group as manager of

13· ·financial planning and analysis, which I

14· ·retain today.

15· · · ·Q.· · So, you are currently employed by

16· ·Old CT in that same role?

17· · · ·A.· · Sorry.· Restate the question.

18· · · ·Q.· · Your current employment as a

19· ·manager of financial planning and cost

20· ·analysis, for which entity are you employed

21· ·with that title?

22· · · ·A.· · Right.· Now I am employed by

23· ·CertainTeed LLC, new CertainTeed.

24· · · ·Q.· · New CT?

25· · · ·A.· · Yes.
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·2· · · ·Q.· · Understood.

·3· · · · · · ·Are you currently employed by any

·4· ·other entities today?

·5· · · ·A.· · No.

·6· · · ·Q.· · How long have you served in your

·7· ·role as the cost -- the manager of financial

·8· ·planning and cost analysis for New CT?

·9· · · ·A.· · Since May of 2017.

10· · · ·Q.· · It is my understanding, and we can

11· ·get into this a little bit later, that you

12· ·worked for Old CT for some time and then old

13· ·CT ceased to exist.· Is that your

14· ·understanding?

15· · · ·A.· · That is my understanding.

16· · · ·Q.· · Is it also your understanding that

17· ·New CT has taken the name of Old CT,

18· ·CertainTeed Corporation, as a doing business

19· ·as or d/b/a?

20· · · ·A.· · I'm not aware of that.· I was not

21· ·privy to the corporate restructuring, the

22· ·naming conventions.

23· · · ·Q.· · Understood.

24· · · · · · ·Is -- I guess where I am going with

25· ·this is to understand if your role
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·2· ·transferred from Old CT to New CT upon the

·3· ·corporate restructuring.

·4· · · ·A.· · Certainly I'm not an expert in that

·5· ·area, but my assumption would be that anybody

·6· ·who was a former CertainTeed Corp., old

·7· ·CertainTeed, was also transferred as a

·8· ·CertainTeed LLC employee.

·9· · · ·Q.· · Including yourself?

10· · · ·A.· · Including myself, and several

11· ·thousand other CertainTeed employees that are

12· ·still employed by CertainTeed LLC.

13· · · ·Q.· · What is the name -- what is the

14· ·legal name of the entity on the top of your

15· ·checks, to the extent you know?

16· · · ·A.· · I believe it says "CertainTeed

17· ·LLC."

18· · · ·Q.· · Okay.· Have you or do you currently

19· ·hold any titles or perform any duties for the

20· ·debtor DBMP?

21· · · ·A.· · As the debtor -- for DBMP, I serve

22· ·as vice president and CFO for DBMP.

23· · · ·Q.· · Do you serve any other titles, like

24· ·a vice president, CFO or a manager of

25· ·financial planning and cost analysis, for any
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·2· ·other entities, legal entities?

·3· · · ·A.· · Millwork & Panel as well.

·4· · · ·Q.· · What are your roles there?

·5· · · ·A.· · The same, CFO, vice president.

·6· · · ·Q.· · Do you serve on any boards of legal

·7· ·entities within the Saint-Gobain/CertainTeed

·8· ·umbrella?

·9· · · ·A.· · No.

10· · · ·Q.· · In your role as VP and CFO of

11· ·DBMP -- what does DBMP stand for?

12· · · ·A.· · Doing business as Millwork &

13· ·Panels -- Panel, no plural.· Panel, singular.

14· · · ·Q.· · Do you sit on the board of managers

15· ·for DBMP?

16· · · ·A.· · Yes.

17· · · ·Q.· · Do you sit on any other board of

18· ·managers?

19· · · ·A.· · Other than DBMP and M&P, no.

20· · · ·Q.· · So, you also serve on the board of

21· ·M&P?

22· · · ·A.· · Yes.

23· · · ·Q.· · Okay.· Who sits on the board of

24· ·managers of DBMP with you?

25· · · ·A.· · The president of our -- of DBMP is
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·2· ·part of the SIF reporting; is that correct?

·3· · · ·A.· · Correct.

·4· · · ·Q.· · Can you explain your understanding

·5· ·of this e-mail, what Keith Campbell is

·6· ·conveying to you and to Mr. Waite?

·7· · · ·A.· · Keith is trying to convey that the

·8· ·new M&P entity will no longer contain the

·9· ·Claremont and Social Circle facilities, and

10· ·therefore, if Paris did want to see

11· ·reporting, those amounts would have to be

12· ·broken out into a new SIF reporting, as they

13· ·no longer are part of what was formerly

14· ·Old CT, now New CT.

15· · · · · · ·And -- go ahead.· I'm sorry.

16· · · ·Q.· · No.· I apologize for interrupting

17· ·you.

18· · · · · · ·And by "Paris," you are referring

19· ·to Compagnie de Saint-Gobain?

20· · · ·A.· · Yes.

21· · · ·Q.· · Okay.· You will see in that same

22· ·e-mail, if I can find it, on the second page

23· ·at the top, it says, and I quote, it's about

24· ·four words in:· "If we decided to put M&P

25· ·LLC's parent DBMP LLC into bankruptcy (which
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·2· ·would happen in mid-January), you would then

·3· ·need to deconsolidate both companies."

·4· · · · · · ·Do you see that?

·5· · · ·A.· · I do.

·6· · · ·Q.· · Is "deconsolidating" an accounting

·7· ·term?

·8· · · ·A.· · Not that I'm aware of, no.

·9· · · ·Q.· · What does it mean to you,

10· ·"deconsolidating"?

11· · · ·A.· · My interpretation of this would be

12· ·the exclusion of the Claremont and Social

13· ·Circle facilities in any report going to

14· ·Paris, in the same way it would be true of

15· ·DBMP as well.

16· · · ·Q.· · Why would you need to deconsolidate

17· ·M&P and DBMP if DBMP were to be put into

18· ·bankruptcy?

19· · · ·A.· · To the best of my knowledge and

20· ·understanding, from Paris's viewpoint, any

21· ·company that was owned or previously owned by

22· ·Saint-Gobain Paris or Compagnie de

23· ·Saint-Gobain no longer belongs in their

24· ·results, whether or not it's balance sheet,

25· ·P&L, and this references, if that decision
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·2· ·was made, the belief would be Paris would

·3· ·request these to be deconsolidated or

·4· ·essentially excluded from their financials.

·5· · · ·Q.· · So, to clarify, the understanding

·6· ·would be that the Compagnie de Saint-Gobain

·7· ·would request a deconsolidation, so this is

·8· ·to meet that expectation?

·9· · · ·A.· · This is in anticipation of that,

10· ·yes.

11· · · ·Q.· · Did M&P and DBMP exist at the time

12· ·of this e-mail?

13· · · · · · ·MR. TORBORG:· Object to form.

14· · · ·A.· · No.· August 29th, 2019, no.

15· · · ·Q.· · So, in the context of this e-mail,

16· ·is it your understanding that in August of

17· ·2019, the plan was to create M&P and DBMP and

18· ·then put DBMP into bankruptcy?

19· · · · · · ·MR. TORBORG:· Object to form.

20· · · ·A.· · No, there was no foregone

21· ·conclusion at that point.

22· · · ·Q.· · Was it a -- I'm sorry.

23· · · ·A.· · I'm sorry.

24· · · ·Q.· · Please.· I don't mean to interrupt

25· ·you.
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·2· · · ·A.· · No.· I interrupted you.· Sorry.· Go

·3· ·ahead.

·4· · · ·Q.· · I understand that it may not have

·5· ·been a foregone conclusion.· Was it

·6· ·considered as a possibility in August of 2019

·7· ·that DBMP would be put into bankruptcy after

·8· ·its creation?

·9· · · ·A.· · It was one consideration.

10· · · ·Q.· · Were there others?

11· · · ·A.· · After the formation of DBMP, yes.

12· · · ·Q.· · What are those other

13· ·considerations?

14· · · ·A.· · Both internal and external counsel

15· ·provided a historical view of asbestos and

16· ·asbestos claims, and as a board we discussed

17· ·various options.· One of them was to continue

18· ·to process through the tort claim process, as

19· ·the former CT Holdings operations had done,

20· ·and continue to proceed in that manner.· The

21· ·second option that was discussed was the

22· ·possibility of bankruptcy for DBMP, and I

23· ·believe there was a third option discussed,

24· ·which was a hybrid of continuing to operate

25· ·inside the tort system.· I don't recall the
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·2· ·already uploaded.· I will come back to this

·3· ·question.· I apologize.

·4· · · · · · ·I will give you a chance to review.

·5· ·This is tab 18 for us.· It is previously

·6· ·marked Exhibit 36.· It is Bates Number

·7· ·DBMP-BR_0147495.

·8· · · ·A.· · Okay.

·9· · · ·Q.· · Mr. Knapp, what do you understand

10· ·this document to be?

11· · · ·A.· · Yet another series of board meeting

12· ·minutes, as of the 20th of December.

13· · · ·Q.· · Were you present at this meeting?

14· · · ·A.· · Yes.

15· · · ·Q.· · And who else was present at this

16· ·meeting?

17· · · ·A.· · Joseph Bondi, Larry Rayburn,

18· ·telephonically, and it appears that

19· ·Mr. Robert Panaro and Mike Starczewski were

20· ·physically present at this meeting.

21· · · ·Q.· · Without disclosing any privileged

22· ·information, what was generally discussed at

23· ·this meeting?

24· · · ·A.· · It appears that this was a

25· ·continuation of the previous board meeting on
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·2· ·the 3rd of December to discuss the potential

·3· ·use of 524(g).

·4· · · ·Q.· · So, the primary purpose of this

·5· ·continued meeting on December 20th was to

·6· ·further discuss 524(g); is that right?

·7· · · ·A.· · That's correct.· There were also

·8· ·other subject matters in here as well.

·9· ·Apparently a budget review and

10· ·Mr. Starczewski's regular update on pending

11· ·asbestos litigation.

12· · · ·Q.· · Do you recall the reason why there

13· ·needed to be a continued board meeting from

14· ·the 3rd to the 20th?

15· · · ·A.· · If my recollection is correct, the

16· ·initial December 3rd meeting was a

17· ·presentation again of what 25 -- 524(g) is,

18· ·but certainly the board needed time to digest

19· ·and understand what that is, and requested a

20· ·subsequent board meeting, you know, to

21· ·further discuss it.

22· · · ·Q.· · Did the board members have

23· ·questions with respect to 524(g)?

24· · · ·A.· · No doubt, but I don't recall what

25· ·they specifically were.
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·2· · · ·Q.· · I'm not asking what they are.· Just

·3· ·a yes-or-no question.

·4· · · · · · ·Was -- did you have questions with

·5· ·respect to the 524(g) presentation you

·6· ·received on December 3rd?

·7· · · ·A.· · Not that I recall specifically, no.

·8· · · ·Q.· · And it also shows in here that you

·9· ·provided a proposed budget for the company on

10· ·December 20th; is that correct?

11· · · ·A.· · That is correct.

12· · · ·Q.· · What did that budget reflect in

13· ·terms of assets, liabilities, and other

14· ·financial information with respect to DBMP?

15· · · ·A.· · The primary thrust of those budgets

16· ·were actually concerning a P&L for M&P, i.e.,

17· ·what we believed our annual sales would be,

18· ·what we thought our cost to consult would be,

19· ·and any overhead cost as well, and ultimately

20· ·a profitability and then a calculated EBITDA,

21· ·earnings before interest, taxes, depreciation

22· ·and amortization.

23· · · · · · ·A P&L was also provided for an

24· ·estimation for DBMP as well for future

25· ·asbestos claims, estimates to be paid, along
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·2· ·with some overhead costs estimated, as well

·3· ·as part of the service-level agreements.

·4· ·Balance sheets were not part of that

·5· ·presentation specifically.

·6· · · ·Q.· · You have referred to budgets and

·7· ·P&Ls for either/or both of DBMP and M&P being

·8· ·present at this meeting.· Is that correct?

·9· · · ·A.· · Correct.

10· · · ·Q.· · Were those documents provided to

11· ·your counsel for production to the committee?

12· · · ·A.· · Yes.

13· · · ·Q.· · Okay.· Were there other

14· ·presentations or documents made available at

15· ·that meeting?

16· · · ·A.· · From me, no.

17· · · ·Q.· · Generally?

18· · · ·A.· · None -- no other ones that I

19· ·recall, no.

20· · · ·Q.· · Did you take notes at this meeting?

21· · · ·A.· · I did not.

22· · · · · · ·MS. HARDMAN:· Let's go to tab 20,

23· · · ·if we could, Frank.

24· · · ·A.· · Okay.

25· · · · · · ·MS. HARDMAN:· For the sake of the
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·2· ·experience, I would like to just go over a

·3· ·couple of ground rules, if I may.· I would

·4· ·appreciate it, if you don't understand one of

·5· ·my questions, that you let me know, and I

·6· ·will do my best to clarify.· Otherwise, I

·7· ·will assume you understood my question.· Is

·8· ·that fair?

·9· · · ·A.· · Sure.

10· · · ·Q.· · If you need to take a break at any

11· ·time, just let me know, and we will take a

12· ·break.· I just ask if there is a question

13· ·pending, that we -- you answer the question

14· ·before we take the break.· Is that fair?

15· · · ·A.· · Sure.

16· · · ·Q.· · For now, this is just a yes-or-no

17· ·question.· Are you taking any medications

18· ·that would prevent you from understanding my

19· ·questions, recalling events, or in any other

20· ·way answering my questions today?

21· · · ·A.· · No.

22· · · ·Q.· · What did you do to prepare for

23· ·today's deposition?

24· · · ·A.· · Well, I had a meeting with outside

25· ·counsel.
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·2· · · ·Q.· · When was that meeting?

·3· · · ·A.· · Last week one day.

·4· · · ·Q.· · And how long was that meeting?

·5· · · ·A.· · I don't know.

·6· · · ·Q.· · Was it a day, was it a half a day,

·7· ·or was it an hour?· Can you approximate?

·8· · · ·A.· · It was probably several hours.

·9· · · ·Q.· · Did you review any documents during

10· ·that deposition?

11· · · ·A.· · Yes.

12· · · ·Q.· · And what documents did you review?

13· · · · · · ·MR. TORBORG:· Objection.· I'm going

14· · · ·to instruct the witness not to answer.

15· · · ·Q.· · Did you review any documents in

16· ·preparation for today's deposition that were

17· ·not provided by your counsel?

18· · · ·A.· · No.

19· · · ·Q.· · Other than meeting with your

20· ·counsel, did you do anything to prepare for

21· ·today's deposition?

22· · · ·A.· · Try to get a good night's sleep.

23· · · ·Q.· · Do you have any documents with you

24· ·in front of you today?

25· · · ·A.· · I do not.
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·2· · · ·Q.· · Did you take any notes during your

·3· ·meeting with counsel in preparation for the

·4· ·deposition?

·5· · · ·A.· · I did not.

·6· · · · · · ·I have -- just so you know, I have

·7· ·this yellow piece of paper.· This has got the

·8· ·sign-in for the Zoom.· That's all I have.

·9· · · ·Q.· · Nothing substantive about this

10· ·case?

11· · · ·A.· · Correct.

12· · · ·Q.· · What is your educational

13· ·background, starting with anything post high

14· ·school?

15· · · ·A.· · Well, let's see.· I went to

16· ·undergraduate school at the University of

17· ·Florida.· I got a degree in history.· And

18· ·then I went to the University of Florida Law

19· ·School after that.

20· · · ·Q.· · When did you get your law degree?

21· · · ·A.· · December of 1981.

22· · · ·Q.· · Do you have any professional

23· ·licenses or certificates?

24· · · ·A.· · Well, I'm a member of the Florida

25· ·Bar.
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·2· · · ·Q.· · Anything else?

·3· · · ·A.· · Do you mean like voluntary bar

·4· ·associations?

·5· · · ·Q.· · No.· Particularly in any other --

·6· ·any certificates or licenses in any other

·7· ·field other than law.

·8· · · ·A.· · I see.

·9· · · · · · ·I'm a Circuit-Civil Mediator in the

10· ·State of Florida, and I have a certificate to

11· ·serve as an arbitrator in the State of

12· ·Florida.

13· · · ·Q.· · Are you currently employed?

14· · · ·A.· · Yes.

15· · · ·Q.· · By whom?

16· · · ·A.· · By a company called Medicaid Done

17· ·Right.

18· · · ·Q.· · What is Medicaid Done Right?

19· · · ·A.· · So, the company, it's a small

20· ·company.· We contract with nursing homes who

21· ·have decided to outsource the function of

22· ·screening and assisting patients or families

23· ·in determining whether they will be

24· ·financially qualified for Medicaid nursing

25· ·home benefits.· Usually that is a function of
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·2· ·the nursing homes, but some decide that they

·3· ·want to outsource it, so we contract with

·4· ·them to do that.

·5· · · · · · ·It's voluntary on behalf of the

·6· ·patients.· If they -- or families -- if they

·7· ·decide to get our company's assistance, then

·8· ·we help them collect their financial

·9· ·documents that the states, the various states

10· ·require, and assist them with their Medicaid

11· ·application.

12· · · ·Q.· · How long have you been in that

13· ·position?· Or excuse me.· How long have you

14· ·worked for Medicaid Done Right?

15· · · ·A.· · I started, I think, in the fall of

16· ·2016 on a part-time basis, and then it

17· ·gradually morphed into a regular full-time

18· ·position.

19· · · ·Q.· · You are currently full time?

20· · · ·A.· · Correct.

21· · · ·Q.· · Are you employed by -- are you

22· ·employed by anyone else at this time?

23· · · ·A.· · No.

24· · · ·Q.· · I understand you are a board member

25· ·of the board of managers for DBMP LLC?
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·2· · · ·A.· · Correct.

·3· · · ·Q.· · Do you have any other board

·4· ·positions currently?

·5· · · ·A.· · Not currently, no.

·6· · · ·Q.· · I was hoping -- this might be a

·7· ·good time.· I was hoping to agree on some

·8· ·definitions that the debtor has used in the

·9· ·bankruptcy as to certain entities that might

10· ·make this go a little smoother.

11· · · · · · ·Are you familiar generally that

12· ·CertainTeed Corporation is referred to as

13· ·Old CT?

14· · · ·A.· · Not really.

15· · · ·Q.· · Okay.· Do you know what CertainTeed

16· ·Corporation is in relation to this bankruptcy

17· ·proceeding?

18· · · ·A.· · Not really, no.

19· · · ·Q.· · Are you familiar with the divisive

20· ·merger that occurred on or about October 23,

21· ·2019?

22· · · ·A.· · No.

23· · · ·Q.· · Do you have any understanding as to

24· ·how DBMP LLC was formed?

25· · · ·A.· · I mean, I know it was formed.  I
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·2· ·was not involved in the process.

·3· · · ·Q.· · Do you know that you signed

·4· ·consents relative to its formation?

·5· · · ·A.· · I don't recall, sitting here today.

·6· · · ·Q.· · You mentioned about a prior

·7· ·deposition involving CertainTeed Gypsum

·8· ·Company.· Were you employed at any time by

·9· ·that entity?

10· · · ·A.· · I don't recall my employment path.

11· ·I believe that I was employed at one time by

12· ·CertainTeed Gypsum and then later by

13· ·Saint-Gobain Corporation.

14· · · ·Q.· · When were you -- are you familiar

15· ·with Saint-Gobain Corporation?

16· · · ·A.· · Only the -- I don't understand your

17· ·question.

18· · · ·Q.· · Have you heard of it before?

19· · · ·A.· · Of course, yes.

20· · · ·Q.· · Have you ever been employed by any

21· ·entity affiliated with Saint-Gobain

22· ·Corporation?

23· · · ·A.· · Yes.

24· · · ·Q.· · Which entities?· Which entity or

25· ·entities is that?
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·2· · · ·A.· · The Saint-Gobain North American

·3· ·company.

·4· · · ·Q.· · And when were you employed by that

·5· ·company?

·6· · · ·A.· · From probably 2008 to 2016.

·7· · · ·Q.· · So, and is that -- is that the

·8· ·employment that directly preceded your

·9· ·Medicaid Done Right employment?

10· · · ·A.· · It didn't directly precede it, no.

11· · · ·Q.· · Did you have any -- were you

12· ·employed by anyone in between those two?

13· · · ·A.· · No.

14· · · ·Q.· · And what role did you have for the

15· ·Saint-Gobain North American company?

16· · · ·A.· · I was a member of the law

17· ·department, and I had legal oversight of the

18· ·gypsum manufacturing businesses in Canada and

19· ·the U.S.

20· · · ·Q.· · In that role was it why you had

21· ·that deposition that you talked about

22· ·earlier?

23· · · ·A.· · Yes.

24· · · ·Q.· · Were you ever on any -- were you

25· ·ever -- other than your role for the DBMP
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·2· · · ·Q.· · And was Mr. -- Mr. Bondi and

·3· ·Mr. Knapp, were they -- to your knowledge, do

·4· ·they work at 20 Moores Road, Malvern,

·5· ·Pennsylvania?

·6· · · ·A.· · I don't know.

·7· · · · · · ·MR. TORBORG:· Object to form and

·8· · · ·foundation.

·9· · · ·Q.· · Is Mr. Bondi or Mr. Knapp employed

10· ·by any entity affiliated with Saint-Gobain?

11· · · ·A.· · I don't know.

12· · · ·Q.· · Have you ever spoken with Mr. Bondi

13· ·outside of a board meeting of DBMP?

14· · · ·A.· · Not that I recall.

15· · · ·Q.· · How about Mr. Knapp?

16· · · ·A.· · The only conversation I can recall

17· ·with Mr. Knapp was asking him to -- to send

18· ·me a couple of -- of copies, sorry, of some

19· ·financial statements on the board's

20· ·performance.· I don't remember the time scale

21· ·of that.

22· · · ·Q.· · Why did you want those?

23· · · ·A.· · Because I wanted to look at them.

24· · · ·Q.· · For what reason?

25· · · ·A.· · Because I wanted to make sure that
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·2· ·I understood them at the time.· I don't

·3· ·remember the specific question, but you asked

·4· ·me if I had spoken to him outside of the

·5· ·board meeting, and that's -- that's the only

·6· ·time I can remember.

·7· · · ·Q.· · Have you ever been -- were you ever

·8· ·asked to sign an NDA with respect to your

·9· ·role on the board of DBMP?

10· · · ·A.· · I don't remember.

11· · · ·Q.· · Prior to your role for DBMP, have

12· ·you ever had experience with any asbestos

13· ·bankruptcy cases?

14· · · ·A.· · I'm sorry.· Say that again.

15· · · ·Q.· · Sure.

16· · · · · · ·Prior to your role on the board of

17· ·DBMP, have you ever had any prior experience

18· ·with asbestos bankruptcy cases?

19· · · ·A.· · Yes.

20· · · ·Q.· · And what -- and what experience

21· ·have you had?

22· · · ·A.· · When I worked at Celotex, I was in

23· ·the legal department, and I don't remember

24· ·the exact year, but at some point the board

25· ·of directors of that company took the
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·2· ·decision to file a Chapter 11 bankruptcy

·3· ·proceeding.

·4· · · ·Q.· · Did you have any role with that

·5· ·decision being made?

·6· · · ·A.· · No.

·7· · · ·Q.· · Did you have any involvement with

·8· ·the actual filing?

·9· · · ·A.· · No.· It was handled by an outside

10· ·firm.

11· · · ·Q.· · Did you have any involvement with

12· ·any pre-bankruptcy planning as a result of

13· ·the decision by the board to file bankruptcy?

14· · · · · · ·MR. TORBORG:· Object to form.

15· · · ·A.· · No.

16· · · ·Q.· · Have you ever had any experience

17· ·with pre-bankruptcy planning prior to the

18· ·filing of any bankruptcy?

19· · · · · · ·MR. TORBORG:· Object to form.

20· · · ·A.· · I don't really understand your

21· ·question.

22· · · ·Q.· · Well, have you ever had any

23· ·experience with the tasks that a company

24· ·might do or take before actually filing a

25· ·bankruptcy petition?
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·2· · · ·A.· · No.

·3· · · ·Q.· · So, once the Celotex bankruptcy was

·4· ·filed, did you have any role with respect to

·5· ·that bankruptcy proceeding?

·6· · · ·A.· · I did.· Prior to the filing, one

·7· ·of -- one of my responsibilities had been

·8· ·oversight of asbestos litigation, in addition

·9· ·to all other types of litigation.· Post the

10· ·bankruptcy, I just -- I was mostly the

11· ·business lawyer for Celotex, so I continued

12· ·with all of those functions, and, you know,

13· ·the bankruptcy went along, and to the extent

14· ·that the fact that we were in bankruptcy

15· ·affected some of those operations, I was

16· ·involved in that.

17· · · ·Q.· · How would the -- how would the

18· ·bankruptcy affect operations?

19· · · · · · ·MR. TORBORG:· Object to form.

20· · · ·A.· · Well, I don't really recall.· That

21· ·was a long time ago.

22· · · ·Q.· · You can't tell me a single way that

23· ·the bankruptcy impacted the operations?

24· · · · · · ·MR. TORBORG:· Object to form.

25· · · ·A.· · Well, we -- it was -- we were able
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·2· ·DBMP or CertainTeed?

·3· · · ·A.· · I asked if it would be a

·4· ·compensated position, and they said yes, and

·5· ·I think it went from there.

·6· · · ·Q.· · Would you have taken it if it was

·7· ·not a compensated position?

·8· · · ·A.· · I don't know.

·9· · · ·Q.· · Do you know what compensation you

10· ·get as a board member?

11· · · ·A.· · I get paid so much per board

12· ·meeting, and then I get paid a retainer.

13· · · · · · ·MR. WHEELIN:· Andrew, can you put

14· · · ·up -- can you put up what is ESIDocset

15· · · ·64.

16· · · · · · ·(Committee Exhibit 34,

17· · · ·DBMP-BR_0003622-633 marked for

18· · · ·identification, as of this date.)

19· · · ·A.· · Do I need to look for something

20· ·else?

21· · · ·Q.· · Yes.· There will be something that

22· ·comes into that chat.· You can see a document

23· ·ending in the numbers -- a PDF ending in 64.

24· · · ·A.· · A million zeros.

25· · · ·Q.· · You got it.· Let me know when you
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·2· ·have that open.

·3· · · ·A.· · Okay.· It's open.

·4· · · ·Q.· · Okay.· If you go to page 11 of the

·5· ·PDF, it starts with the heading "Exhibit B,"

·6· ·and it refers to compensation for board

·7· ·service of D. Lawrence Rayburn.

·8· · · ·A.· · Okay.· Hang on.

·9· · · · · · ·Okay.· I see it.

10· · · ·Q.· · Is that the compensation that you

11· ·receive as a board member of DBMP?

12· · · ·A.· · Yes.

13· · · ·Q.· · Have there been any changes to it

14· ·since you started as a board member of DBMP?

15· · · ·A.· · No.

16· · · ·Q.· · Is this what you asked for, or did

17· ·you ask for more, or how did it -- how did it

18· ·wind up resulting in these numbers that are

19· ·reflected in this document?

20· · · ·A.· · I -- I mean, there was a little bit

21· ·of back and forth.· I don't really recall the

22· ·specifics.

23· · · ·Q.· · Do you recall what you initially

24· ·asked for?

25· · · ·A.· · No.
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·2· · · ·Q.· · I take it it was more than what's

·3· ·in this exhibit.· Is that fair?

·4· · · · · · ·MR. TORBORG:· Object to form.

·5· · · ·A.· · I don't remember, honestly.

·6· · · · · · ·MR. WHEELIN:· Why don't we take a

·7· · · ·five-minute break, Dave, if that works?

·8· · · · · · ·MR. TORBORG:· Does that work for

·9· · · ·you, Mr. Rayburn, five minutes?

10· · · · · · ·THE WITNESS:· Yes.· What should I

11· · · ·do about the screen?· I'm kind of

12· · · ·reluctant to discharge it.

13· · · · · · ·THE VIDEOGRAPHER:· Let's go off

14· · · ·record first.

15· · · · · · ·We are going off record at 10:50.

16· · · · · · ·(Recess taken.)

17· · · · · · ·THE VIDEOGRAPHER:· We are back on

18· · · ·record.· The time is 11:02.

19· ·BY MR. WHEELIN:

20· · · ·Q.· · Mr. Rayburn, I just want to go back

21· ·to a topic we talked about earlier.· How do

22· ·you know Keith Campbell?

23· · · ·A.· · Let's see.· I met Keith when I went

24· ·to work for BPB.

25· · · ·Q.· · What is DPB [sic]?
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·2· · · ·A.· · It was a British-based company that

·3· ·owned gypsum plants all over the world, and

·4· ·it bought the gypsum and ceiling assets of

·5· ·the reorganized Celotex Corporation after

·6· ·Celotex emerged from its Chapter 11

·7· ·bankruptcy.

·8· · · ·Q.· · Did you -- after you were employed

·9· ·by Celotex, were you then employed by DPB as

10· ·a result of those transactions?

11· · · ·A.· · Correct.

12· · · ·Q.· · When approximately were you

13· ·employed by DPB?· When did that employment

14· ·begin?

15· · · ·A.· · It's B -- it's like boy Peter boy.

16· ·It's a terrible acronym.· It was -- it

17· ·used -- the name of the company at one time

18· ·had been British Plaster Board.

19· · · ·Q.· · BPB.· When did your employment

20· ·start with BPB?

21· · · ·A.· · Sometime in 2000.

22· · · ·Q.· · So, was it that Mr. Campbell

23· ·reached out to you to go to lunch?

24· · · ·A.· · I actually don't recall.

25· · · ·Q.· · Were you ever told by anyone as to
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·2· ·why you were wanted on this board?

·3· · · ·A.· · I was told that they -- obviously,

·4· ·I had experience representing manufacturing

·5· ·operations, and I had experience with

·6· ·managing asbestos liabilities.· That's it.

·7· · · ·Q.· · So, I take it then you understood

·8· ·that the company was being formed to manage

·9· ·asbestos liability at CertainTeed.· Correct?

10· · · ·A.· · It was being -- it was going to

11· ·have two responsibilities: to oversee the

12· ·manufacturing operations of Millwork &

13· ·Panel's and manage asbestos litigation.

14· · · ·Q.· · And what were you told about

15· ·management of asbestos litigation?· What

16· ·would be involved?· How was it --

17· · · · · · ·MR. TORBORG:· Objection.· Are you

18· · · ·asking him at the time he was contacted

19· · · ·to serve on -- serve on the board?

20· · · · · · ·MR. WHEELIN:· I'm talking about the

21· · · ·time period before he decided to join the

22· · · ·board.· What was he told about what was

23· · · ·going to be involved and how the company

24· · · ·was going to manage asbestos litigation.

25· · · ·A.· · I don't recall the specifics, but
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·2· ·it was very general.

·3· · · ·Q.· · Did you discuss your prior role at

·4· ·Celotex in discussing the potential board

·5· ·opportunity, again, before you decided to

·6· ·join the board?

·7· · · ·A.· · I don't remember.

·8· · · ·Q.· · How is Keith Campbell currently

·9· ·employed?

10· · · ·A.· · I don't know.

11· · · ·Q.· · Do you know how he was employed at

12· ·the time you had the lunch?

13· · · ·A.· · No, I don't.

14· · · ·Q.· · Is he a lawyer?

15· · · ·A.· · No.

16· · · ·Q.· · Do you know what his background

17· ·was?

18· · · ·A.· · Finance primarily, and also I think

19· ·IT-related things.

20· · · ·Q.· · Did you learn from him or anyone

21· ·prior to you joining the board that other

22· ·people were being considered?

23· · · ·A.· · I don't remember.

24· · · ·Q.· · Let's go back, and I can put it up

25· ·again if you need it, but I want to go back
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·2· ·to the first board meeting minutes.· That is

·3· ·the document that is the 147517.

·4· · · ·A.· · Okay.· Hang on.

·5· · · · · · ·Which one?

·6· · · ·Q.· · 147517.· It's the minutes of the

·7· ·October 25th, 2019 board meeting.

·8· · · ·A.· · Right.· Okay.

·9· · · · · · ·Okay.

10· · · ·Q.· · I would like to take you to the

11· ·bottom of the first paragraph, below the

12· ·"Introductory Remarks and Call to Order."· Do

13· ·you see that?

14· · · ·A.· · I'm sorry.· Where?

15· · · ·Q.· · The bottom of the first page.

16· · · ·A.· · Oh, the bottom of the first page.

17· ·Okay.· Okay.

18· · · ·Q.· · There is a reference to remarks

19· ·about "recent completion of the restructuring

20· ·transactions that resulted in the creation of

21· ·the company."

22· · · · · · ·Do you see that?

23· · · ·A.· · Yes.

24· · · ·Q.· · What were those remarks?

25· · · ·A.· · I don't -- I don't remember.
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·2· · · ·Q.· · What were the restructuring

·3· ·transactions that resulted in the creation of

·4· ·the company?

·5· · · ·A.· · I mean, the minutes accurately

·6· ·reflect what was presented at the meeting,

·7· ·but beyond that, I don't -- I don't remember.

·8· · · ·Q.· · I'm not sure that answers my

·9· ·question, so I will try it again.

10· · · · · · ·What restructuring transactions

11· ·occurred that resulted in the creation of the

12· ·company?

13· · · ·A.· · I was not directly involved in

14· ·whatever the restructurings were, so, I'm not

15· ·the best person to ask that.

16· · · ·Q.· · But you were at this meeting;

17· ·right?

18· · · ·A.· · Correct.

19· · · ·Q.· · And you said the minutes are

20· ·accurate, and they reflect remarks about

21· ·those transactions; correct?

22· · · ·A.· · Correct.

23· · · ·Q.· · Do you remember any of what was

24· ·said about what the transactions were or

25· ·their purpose?
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·2· · · ·A.· · Yes.

·3· · · ·Q.· · There is a reference there to

·4· ·regularly and carefully reviewing --

·5· ·withdrawn.

·6· · · · · · ·"The board has regularly and

·7· ·carefully reviewed the materials and other

·8· ·information presented by the management and

·9· ·the advisors of the company regarding the

10· ·company's asbestos-related liability, current

11· ·and projected financial position and other

12· ·relevant information."

13· · · · · · ·Do you see that?

14· · · ·A.· · I do.

15· · · ·Q.· · What did you specifically regularly

16· ·and carefully review with respect to your

17· ·decision to approve the bankruptcy filing?

18· · · ·A.· · Well, anytime that an update on the

19· ·asbestos litigation was presented to the

20· ·board, I reviewed that.· The amount of

21· ·settlements or verdicts or defense costs,

22· ·which of course were ongoing, and very -- and

23· ·on a regular basis, I reviewed the historical

24· ·information on the asbestos litigation, the

25· ·product lines, the types of defenses used,
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·2· ·the historical information on present claims

·3· ·and future claims, the defense costs that had

·4· ·been incurred and would probably be incurred,

·5· ·the alternative of, you know, continuing to

·6· ·litigate or proceeding with or trying to

·7· ·figure out some sort of other way, of which

·8· ·there really wasn't one, and then, you know,

·9· ·comparing that with possible bankruptcy

10· ·filing.

11· · · ·Q.· · The second portion of that, it

12· ·says, "thoroughly evaluated the company's

13· ·strategic alternatives, including a possible

14· ·bankruptcy filing."

15· · · · · · ·Do you see that?

16· · · ·A.· · I do.

17· · · ·Q.· · What were the strategic

18· ·alternatives?

19· · · ·A.· · Well, I think what I just said.

20· ·You can continue to just litigate the cases,

21· ·or think of some other way to resolve things,

22· ·of which, again, I don't -- I can't think of

23· ·anything, or go the route of the Chapter 11

24· ·filing and try to avail yourself of the use

25· ·of 524(g).
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·2· · · ·Q.· · Do you recall any other strategic

·3· ·alternatives being discussed at any point in

·4· ·time?

·5· · · ·A.· · No, I don't.

·6· · · ·Q.· · It says, the next one is,

·7· ·"conferred with the company's management and

·8· ·advisors regarding these matters."

·9· · · · · · ·Do you see that?

10· · · ·A.· · I do.

11· · · ·Q.· · Did you specifically confer with

12· ·any company management?

13· · · ·A.· · No.

14· · · ·Q.· · Did you specifically confer with

15· ·any company's advisors?

16· · · · · · ·MR. TORBORG:· Object to form.

17· · · ·A.· · Well, I mean, at the board

18· ·meetings, we had outside counsel present

19· ·during some of these times, which I'm not

20· ·going to talk about.

21· · · ·Q.· · Would you understand advisors to

22· ·mean outside counsel?

23· · · ·A.· · I would say that it would be

24· ·inclusive.

25· · · ·Q.· · Who -- and outside counsel was
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·2· ·Jones Day?

·3· · · ·A.· · Whoever the company had retained at

·4· ·any given time.

·5· · · ·Q.· · Who did they retain at this time?

·6· · · ·A.· · Well, Jones Day, but there were

·7· ·other -- you know, the company has probably

·8· ·retained other attorneys and outside

·9· ·advisors, too.· I don't recall right off the

10· ·top of my head.

11· · · ·Q.· · Are you aware of any other advisors

12· ·that are meant in this resolution, other than

13· ·Jones Day?

14· · · ·A.· · It could be -- no, I'm not aware of

15· ·anybody.

16· · · ·Q.· · Refer back to the top of page three

17· ·of this exhibit, please.

18· · · ·A.· · Okay.

19· · · ·Q.· · Do you see there is another

20· ·reference to "key developments in the

21· ·company's pending asbestos litigation since

22· ·the January 8th board meeting"?

23· · · ·A.· · Wait a minute.· What page?

24· · · ·Q.· · Top of page three.

25· · · ·A.· · Oh, okay.· Yes.
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Page 1
·1

·2· · · · · · · UNITED STATES BANKRUPTCY COURT

·3· · · · · ·WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · ·CHARLOTTE DIVISION

·5· · ---------------------------)
· · · · · · · · · · · · · · · · ·)
·6· · In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · ·)
·7· · DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · ·)
·8· · · · · · · ·Debtor.· · · · ·)
· · · · · · · · · · · · · · · · ·)
·9· · ---------------------------)
· · · DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · ·)
· · · · · · · · ·Plaintiff,· · · )
11· · · · · · · · · · · · · · · ·)
· · · · · · · vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ·) 20-03004 (JCW)
· · · THOSE PARTIES LISTED· · · ·)
13· · ON APPENDIX A TO COMPLAINT )
· · · and JOHN AND JANE DOES· · ·)
14· · 1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
15· · · · · · · ·Defendants.· · ·)
· · · ---------------------------)
16

17

18· · · · · ·* * * C O N F I D E N T I A L * * *

19· · · · · REMOTE VIDEOTAPED 30(b)(6) DEPOSITION

20· · · · · · · ·OF DBMP LLC by JOSEPH BONDI

21· · · · · · · · · ·Wayne, Pennsylvania

22· · · · · · · · · · December 22, 2020

23

24· Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· JOB NO. 187729
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·1· · · · · · · Confidential - J. Bondi

·2· ·be in connection, you know, to the -- the

·3· ·size and the magnitude of our asbestos

·4· ·liabilities, as well as with respect to

·5· ·the -- the physical location of the Claremont

·6· ·facility.

·7· · · ·Q.· · And what about the physical

·8· ·location of the Claremont facility that made

·9· ·it a factor of relevance?

10· · · ·A.· · Well, the restructuring process has

11· ·defined the -- through that process,

12· ·Millwork & Panel as an operating entity that

13· ·is based in North Carolina.· And that is

14· ·where we have filed the -- for bankruptcy, in

15· ·the Western District Court, as was noted at

16· ·the start of my deposition today.

17· · · ·Q.· · So, one of the factors that made

18· ·Claremont, the Claremont plant relevant was

19· ·the intention to file bankruptcy in the

20· ·Western District of North Carolina?

21· · · · · · ·MR. JONES:· Object to the form of

22· · · ·the question.

23· · · ·A.· · At the time of the restructuring,

24· ·that was not an intention; it was an option.

25· · · ·Q.· · What you're saying is that filing
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·2· ·bankruptcy under Chapter 11 was considered an

·3· ·option; correct?

·4· · · ·A.· · That's correct.

·5· · · ·Q.· · As part of the corporate

·6· ·restructuring.· All right.· I just want to be

·7· ·clear for the record on what you were

·8· ·considering the option.

·9· · · · · · ·But the selection of the Claremont

10· ·plant was done in order to give DBMP the

11· ·option of filing bankruptcy in North

12· ·Carolina; is that correct?

13· · · · · · ·MR. JONES:· Object to the form of

14· · · ·the question.

15· · · ·A.· · Could you repeat the question,

16· ·please?

17· · · ·Q.· · The selection of the Claremont

18· ·plant to be contributed to Millwork & Panel,

19· ·that was done in order to give DBMP the

20· ·option of filing in North Carolina, filing

21· ·Chapter 11 in North Carolina, if it chose to

22· ·do so.

23· · · ·A.· · That's correct.

24· · · · · · ·MR. JONES:· Objection to the form

25· · · ·of the question as mischaracterizing his
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·1· · · · · · · Confidential - J. Bondi

·2· · · ·prior testimony.

·3· · · ·Q.· · I'm sorry, Mr. Bondi.· I didn't

·4· ·hear your answer, so, I just want to be sure.

·5· ·What was the answer to my question?

·6· · · ·A.· · I said that is correct.· That is

·7· ·correct.

·8· · · ·Q.· · Did Old CT consider contributing

·9· ·plants from the roofing division or the

10· ·insulation division to Millwork & Panel?

11· · · ·A.· · Not to my knowledge.

12· · · ·Q.· · Why weren't the Social Circle and

13· ·Claremont facilities contributed directly to

14· ·DBMP rather than to Millwork & Panel?

15· · · ·A.· · Based on the nature of the

16· ·corporate structure that was established,

17· ·Millwork & Panel was the operating entity.

18· · · ·Q.· · But did anyone on the Project

19· ·Horizon team consider making DBMP itself the

20· ·operating entity?

21· · · ·A.· · I'm not aware of those discussions.

22· · · ·Q.· · Why didn't Millwork & Panel file

23· ·for Chapter 11 reorganization along with

24· ·DBMP?

25· · · · · · ·MR. JONES:· Object as beyond the
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·2· · · ·scope of the notice.

·3· · · · · · ·If you have knowledge in your

·4· · · ·personal capacity, you may share it,

·5· · · ·Mr. Bondi, but I don't believe this is a

·6· · · ·part of any topic that has been

·7· · · ·identified.

·8· · · · · · ·MR. LIESEMER:· For the record, this

·9· · · ·is part of topic 22, the formation,

10· · · ·organization, operations of Millwork &

11· · · ·Panel?

12· · · · · · ·MR. JONES:· And I disagree that

13· · · ·this question has anything to do with

14· · · ·that topic, but we can agree to disagree.

15· · · · · · ·So, you may answer, Mr. Bondi.· It

16· · · ·will only be in your personal capacity,

17· · · ·if you have an answer.

18· · · ·A.· · I do not.

19· · · ·Q.· · The employees at the Claremont

20· ·plant and the Social Circle plant are

21· ·employees of New CT, but they are seconded to

22· ·Millwork & Panel; is that right?

23· · · ·A.· · That's correct.

24· · · ·Q.· · Why weren't the employees at the

25· ·Social Circle and Claremont facilities simply
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·1· · · · · · · Confidential - J. Bondi

·2· ·made employees of Millwork & Panel?

·3· · · ·A.· · I'm not aware of why that decision

·4· ·was made.

·5· · · ·Q.· · Do -- are you aware of any

·6· ·discussions on that topic?

·7· · · ·A.· · I am not.

·8· · · ·Q.· · New CT is M&P's only customer; is

·9· ·that right?

10· · · ·A.· · That's correct.

11· · · ·Q.· · Given that the employees working at

12· ·the Social Circle and Claremont facilities

13· ·are New CT employees, is it anticipated that

14· ·Millwork & Panel will be merged into New CT

15· ·at the conclusion of the DBMP bankruptcy?

16· · · · · · ·MR. JONES:· Object to foundation.

17· · · · · · ·If you know that answer.· Again, I

18· · · ·have no -- it is not relevant to any

19· · · ·topic that I can see in the notice for

20· · · ·which you have been designated.· If you

21· · · ·have a personal knowledge of that answer,

22· · · ·you may give it.

23· · · · · · ·MR. LIESEMER:· For the record, this

24· · · ·is relevant to topic 25, financial plans

25· · · ·pertaining to Millwork & Panel.
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·2· · · · · · ·MR. JONES:· You're talking about a

·3· · · ·corporate transaction, not financial

·4· · · ·plans, as I understand it.

·5· · · · · · ·But Mr. Bondi, if you have an

·6· · · ·answer, please share it in your personal

·7· · · ·capacity.

·8· · · ·A.· · Could you please repeat the

·9· ·question then, Jeffrey?

10· · · ·Q.· · Sure.

11· · · · · · ·Given that the employees working at

12· ·the Social Circle and Claremont facilities

13· ·are New CT employees, is it anticipated that

14· ·Millwork & Panel will be merged into New CT

15· ·at the conclusion of the DBMP bankruptcy?

16· · · · · · ·MR. JONES:· Same objections.

17· · · ·A.· · Again, in my personal capacity,

18· ·it's not something that is anticipated

19· ·per se.· It obviously depends on the nature

20· ·of the proceedings and the -- and the outcome

21· ·of said proceeding.

22· · · ·Q.· · Are you aware of any discussions on

23· ·that topic?

24· · · ·A.· · I am not.

25· · · ·Q.· · Is it anticipated that Millwork &
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·2· ·Panel will be merged into DBMP at the

·3· ·conclusion of DBMP's bankruptcy?

·4· · · · · · ·MR. JONES:· Same objections.

·5· · · · · · ·You may answer in your personal

·6· · · ·capacity.

·7· · · ·A.· · Again, I believe it's dependent

·8· ·upon the nature and the outcome of the

·9· ·proceedings.· Depending upon the outcome of

10· ·the proceedings, there could be a number of

11· ·different implications for the Millwork &

12· ·Panel entity and its operations and its

13· ·employees.

14· · · ·Q.· · Are you aware of any discussion at

15· ·DBMP on that topic?

16· · · ·A.· · We have not had discussions on that

17· ·topic at a DBMP level at this point.· Our

18· ·focus is on the resolution of the current

19· ·bankruptcy proceedings.

20· · · ·Q.· · Has DBMP considered selling

21· ·Millwork & Panel to a third party as part of

22· ·its reorganization?

23· · · · · · ·MR. JONES:· Same objections.

24· · · ·A.· · That has not been considered at

25· ·this point.
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·2· · · ·Q.· · Are you aware of any discussions on

·3· ·that topic at DBMP?

·4· · · ·A.· · As a DBMP board of managers, we

·5· ·have not had those discussions.· Again, we

·6· ·certainly understand that based on the nature

·7· ·of the proceedings, we may need to pursue a

·8· ·variety of different actions with respect to

·9· ·Millwork & Panel's operations.

10· · · ·Q.· · Since Millwork & Panel's formation

11· ·October 2019, has Millwork & Panel made any

12· ·dividends or distributions to DBMP?

13· · · ·A.· · Yes, it has.

14· · · ·Q.· · When was -- has there only been one

15· ·distribution?

16· · · ·A.· · There has been one distribution,

17· ·that is correct.

18· · · ·Q.· · When was that distribution made?

19· · · ·A.· · The distribution was made in, I

20· ·believe November.· I would have to look at

21· ·the specific document and financial

22· ·statements to give you an exact date.

23· · · ·Q.· · What was the amount of that

24· ·distribution?

25· · · ·A.· · $10 million.
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·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ) 20-03004 (JCW)
· · ·THOSE PARTNERS LISTED· · · )
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANES DOES· · )
14· ·1-100,· · · · · · · · · · ·)
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17· · · · · * * * C O N F I D E N T I A L * * *

18· · REMOTE VIDEOTAPED DEPOSITION OF VINCENT DiNENNA

19· · · · · · · · ·Malvern, Pennsylvania

20· · · · · · · · · September 24, 2020

21

22

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO. 184527
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·1· · · · · · · · · · ·V. DiNenna

·2· · · ·A.· · Yes, that's correct.

·3· · · ·Q.· · Do you have any -- do you have any

·4· ·other titles with New CT?

·5· · · ·A.· · No, I do not.

·6· · · ·Q.· · And do you still report to John

·7· ·Sweeney in that role?

·8· · · ·A.· · Yes, I do.

·9· · · ·Q.· · Talking about the time from the

10· ·debtor's formation in -- on or about

11· ·October 23, 2019 to the present, if you could

12· ·approximate for me with regard to your job

13· ·responsibilities, if you were going to

14· ·construct a pie of the amount of percentage

15· ·time you spend in each of those roles, what

16· ·would it be?

17· · · · · · ·MR. JONES:· Sorry.· Each of which

18· · · ·roles, Mr. Wheelin?

19· · · ·Q.· · Well, I think that would be --

20· ·well, today am I right that you have three

21· ·roles?· You're an assistant treasurer of

22· ·Saint-Gobain, you are a treasurer of DBMP,

23· ·and you are an assistant treasurer of New CT;

24· ·is that correct?

25· · · ·A.· · That's correct.

Page 23

·1· · · · · · · · · · ·V. DiNenna

·2· · · ·Q.· · Do you have any other roles or are

·3· ·you employed by anyone else from -- I'm just

·4· ·talking about right now October 23, 2019, to

·5· ·the present.

·6· · · · · · ·MR. JONES:· Object to form.

·7· · · ·Q.· · You can answer.

·8· · · ·A.· · For those three legal entities, no,

·9· ·I didn't hold any other positions other than

10· ·the ones you mentioned.

11· · · ·Q.· · Okay.· Do you have any other

12· ·positions with any other legal entity?

13· · · ·A.· · I am the assistant treasurer.

14· · · ·Q.· · Just so I am clear, for entities

15· ·other than the ones we have already talked

16· ·about?

17· · · ·A.· · That's correct.

18· · · ·Q.· · Okay.· How many other entities?

19· · · ·A.· · I couldn't say for sure.

20· · · ·Q.· · Which entities, as you sit here

21· ·today, are you the assistant treasurer for?

22· · · ·A.· · I can only do my best and tell you

23· ·off the top of my head -- well, I could say

24· ·this.· I could say fairly that I am the

25· ·assistant treasurer for all legal entities in
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·1· · · · · · · · · · ·V. DiNenna

·2· ·North America outside of DBMP.

·3· · · ·Q.· · Legal entities of what?

·4· · · ·A.· · Legal entities underneath the

·5· ·Saint-Gobain Corporation umbrella in North

·6· ·America.

·7· · · ·Q.· · How many entities would that be?

·8· · · ·A.· · I would say my best estimate would

·9· ·be at least greater than 20.

10· · · ·Q.· · Now, is there -- for DBMP, is there

11· ·an assistant treasurer or treasurers?

12· · · ·A.· · There is an assistant treasurer.

13· · · ·Q.· · Who is that?

14· · · ·A.· · Donald Melroy.

15· · · ·Q.· · What is your understanding as to

16· ·why you are a treasurer for DBMP but an

17· ·assistant treasurer for all these other

18· ·entities?

19· · · ·A.· · I'm not sure.· This was how the

20· ·formation was designated.

21· · · ·Q.· · Designated by whom?

22· · · · · · ·MR. JONES:· Object to foundation.

23· · · ·Q.· · You can answer.

24· · · ·A.· · I would say counsel, internal,

25· ·external.
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·1· · · · · · · · · · ·V. DiNenna

·2· · · ·Q.· · Does DB -- as I understand, does

·3· ·DBMP have a board of managers?

·4· · · ·A.· · It does.

·5· · · ·Q.· · Are you on that board?

·6· · · ·A.· · I am not.

·7· · · ·Q.· · Who is on that board as of today?

·8· · · · · · ·MR. JONES:· Objection, foundation.

·9· · · · · · ·If you know.

10· · · ·A.· · To the best of my knowledge, it

11· ·would be Sean Knapp, I think Mark Rayfield,

12· ·and that's about all I know, so at least,

13· ·again, to my knowledge.

14· · · ·Q.· · To your knowledge, since the

15· ·formation of DBMP to the present, has there

16· ·been anyone else on the board of managers?

17· · · ·A.· · I am not aware of that.

18· · · ·Q.· · Have you attended any meetings of

19· ·the board of managers of DBMP?

20· · · ·A.· · Yes.

21· · · ·Q.· · How many?

22· · · ·A.· · I couldn't say for sure.

23· · · ·Q.· · More than one?

24· · · ·A.· · Yes, I think that's fair.

25· · · ·Q.· · Is there -- is there a regularity
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·1

·2· · · · · · ·UNITED STATES BANKRUPTCY COURT

·3· · · · · WESTERN DISTRICT OF NORTH CAROLINA

·4· · · · · · · · · CHARLOTTE DIVISION

·5· ·---------------------------)
· · · · · · · · · · · · · · · · )
·6· ·In re· · · · · · · · · · · ) Chapter 11
· · · · · · · · · · · · · · · · )
·7· ·DBMP LLC,· · · · · · · · · ) Case No. 20-30080 (JCW)
· · · · · · · · · · · · · · · · )
·8· · · · · · · Debtor.· · · · ·)
· · · · · · · · · · · · · · · · )
·9· ·---------------------------)
· · ·DBMP LLC,· · · · · · · · · )
10· · · · · · · · · · · · · · · )
· · · · · · · · Plaintiff,· · · )
11· · · · · · · · · · · · · · · )
· · · · · · ·vs.· · · · · · · · ) Adv. Pro. No. 20-03004
12· · · · · · · · · · · · · · · ) (JCW)
· · ·THOSE PARTIES LISTED· · · ·)
13· ·ON APPENDIX A TO COMPLAINT )
· · ·and JOHN AND JANE DOES· · ·)
14· ·1-1000,· · · · · · · · · · )
· · · · · · · · · · · · · · · · )
15· · · · · · · Defendants.· · ·)
· · ·---------------------------)
16

17

18· · · · · * * * C O N F I D E N T I A L * * *

19· · · · · · · REMOTE VIDEOTAPED DEPOSITION

20· · · · · · · · ·OF DONALD J. MELROY

21· · · · · · · ·Mount Laurel, New Jersey

22· · · · · · · · · · October 8, 2020

23

24· ·Reported by:· BONNIE PRUSZYNSKI, RMR, RPR, CLR

25· ·JOB NO. 184546
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Page 10

·1· · · · · · · · · · · D. Melroy

·2· · · ·Q.· · How long did you speak with him

·3· ·for?

·4· · · ·A.· · I'm not sure exactly, but a couple

·5· ·hours.

·6· · · ·Q.· · Did you review any documents --

·7· · · · · · ·MR. SEIDEN:· You can answer --

·8· · · ·sorry.· Go ahead, Brian.

·9· · · ·Q.· · Did you review any documents during

10· ·that meeting?

11· · · · · · ·MR. SEIDEN:· You can answer that

12· · · ·yes or no.

13· · · ·A.· · Yes.

14· · · ·Q.· · And what documents did you review?

15· · · · · · ·MR. SEIDEN:· I instruct you not to

16· · · ·answer based on attorney-client

17· · · ·privilege.

18· · · ·Q.· · I take it you're going to follow

19· ·that instruction, Mr. Melroy?

20· · · ·A.· · Yes, I am taking that instruction.

21· · · ·Q.· · Did you review any documents in

22· ·preparation for today's deposition other than

23· ·what was provided by your counsel?

24· · · ·A.· · No, I did not.

25· · · ·Q.· · Did you speak with anyone else
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·1· · · · · · · · · · · D. Melroy

·2· ·about today's deposition?

·3· · · ·A.· · No, I did not.

·4· · · ·Q.· · Did you speak with Mr. DiNenna

·5· ·about his deposition?

·6· · · ·A.· · I did not.

·7· · · ·Q.· · Did you speak with anyone about --

·8· ·I will represent to you that a number of

·9· ·individuals have already been deposed in this

10· ·case.· Have you spoken with anyone about his

11· ·or her respective depositions?

12· · · ·A.· · I have not.

13· · · ·Q.· · What is your educational

14· ·background, starting with any

15· ·post-high-school education?

16· · · ·A.· · I have a bachelor's degree from the

17· ·University of Virginia in economics and an

18· ·MBA in finance from St. Joseph's University

19· ·in Philadelphia.

20· · · ·Q.· · When did you get the MBA?

21· · · ·A.· · I completed it in December of 1997.

22· · · ·Q.· · And when did you get your B.A.?

23· · · ·A.· · 1993.

24· · · ·Q.· · Are you a CPA?

25· · · ·A.· · I am not.
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·1· · · · · · · · · · · D. Melroy

·2· · · ·Q.· · Do you have any professional

·3· ·licenses or certifications?

·4· · · ·A.· · I do not.

·5· · · ·Q.· · Any educational background after

·6· ·your receiving your MBA in 1997?

·7· · · ·A.· · No.

·8· · · ·Q.· · Are you presently employed?

·9· · · ·A.· · I am presently employed.

10· · · ·Q.· · And who are you employed by?

11· · · ·A.· · Saint-Gobain Corporation.

12· · · ·Q.· · And how long have you been employed

13· ·by Saint-Gobain Corporation?

14· · · ·A.· · Since December 2008.

15· · · ·Q.· · Have you had any other employment

16· ·from December 2008 to the present?

17· · · ·A.· · No.

18· · · ·Q.· · Have you -- were there any gaps in

19· ·that, in your employment at Saint-Gobain

20· ·Corporation, where you left for a period of

21· ·time and came back?

22· · · ·A.· · No.

23· · · ·Q.· · And what is your job title

24· ·currently at Saint-Gobain Corporation?

25· · · ·A.· · Assistant treasurer.
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·1· · · · · · · · · · · D. Melroy

·2· · · ·Q.· · Have you always had that title

·3· ·since December 2008?

·4· · · ·A.· · Yes, I have.

·5· · · ·Q.· · Who do you currently report to?

·6· · · ·A.· · John Sweeney.

·7· · · ·Q.· · I deposed Mr. DiNenna about a week

·8· ·or so ago, and to your understanding, does he

·9· ·also have the title of assistant treasurer?

10· · · ·A.· · He does.

11· · · ·Q.· · Do you consider him professionally

12· ·at Saint-Gobain your equal?

13· · · ·A.· · Yes.

14· · · · · · ·MR. SEIDEN:· Brian, can I offer

15· · · ·something for clarity and try to help,

16· · · ·not to hinder his background?

17· · · · · · ·MR. WHEELIN:· Sure.

18· · · · · · ·MR. SEIDEN:· You are asking about

19· · · ·employment, and I think that is how

20· · · ·Mr. Melroy is taking the question.· He

21· · · ·does hold titles, offices in other

22· · · ·Saint-Gobain family companies.

23· · · · · · ·MR. WHEELIN:· I'm getting there.

24· · · · · · ·MR. SEIDEN:· Okay.· Sure.

25· · · ·Q.· · Okay.· So, does Saint-Gobain have
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·1· · · · · · · · · · · D. Melroy

·2· ·the businesses as part of this, so I couldn't

·3· ·name them all.· There is literally thousands.

·4· · · ·Q.· · Thousands that are the biggest

·5· ·customers or just thousands of customers?

·6· · · ·A.· · Oh, there are thousands of

·7· ·customers that feed in.· Our biggest -- are

·8· ·you looking for biggest?

·9· · · ·Q.· · I'm looking for biggest.

10· · · ·A.· · ABC Supply.· SRS.· A company called

11· ·TopBuild.· Those are -- those are generally

12· ·the largest.

13· · · ·Q.· · Now, am I right that you do

14· ·certain -- you have certain titles with

15· ·certain entities that are in the -- that are

16· ·under Saint-Gobain Corporation?

17· · · · · · ·MR. SEIDEN:· Objection.

18· · · ·A.· · I have the same title.· I have the

19· ·same title.

20· · · · · · ·MR. SEIDEN:· Just so we are clear,

21· · · ·Mr. Melroy, I don't know if you had

22· · · ·finished, if I am instructing you not to

23· · · ·answer when I object, I will be very

24· · · ·explicit.· So if I object and don't tell

25· · · ·you not to answer, by all means go ahead.
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·1· · · · · · · · · · · D. Melroy

·2· · · ·Okay?

·3· · · · · · ·THE WITNESS:· Understood.

·4· · · · · · ·MR. SEIDEN:· Thank you.

·5· · · ·Q.· · So, am I to understand that any --

·6· ·any legal entity that is within Saint-Gobain

·7· ·Corporation you are the assistant treasurer

·8· ·for?· Is that your understanding?

·9· · · · · · ·I have lost you.

10· · · · · · ·MR. SEIDEN:· I think he is frozen.

11· · · ·Let's see if he comes back.

12· · · · · · ·MR. WHEELIN:· Sure.

13· · · · · · ·MR. SEIDEN:· I will give him a

14· · · ·minute, and then I will try calling him.

15· · · · · · ·THE VIDEOGRAPHER:· Do you want to

16· · · ·stay on the record, or do you guys want

17· · · ·to go off?

18· · · · · · ·MR. WHEELIN:· We can go off.

19· · · · · · ·THE VIDEOGRAPHER:· The time is

20· · · ·9:49.· We are going off the record.

21· · · · · · ·(Recess taken.)

22· · · · · · ·THE VIDEOGRAPHER:· The time is

23· · · ·9:52.· We are back on the record.

24· ·BY MR. WHEELIN:

25· · · ·Q.· · I will restate my last question.
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·1· · · · · · · · · · · D. Melroy

·2· · · · · · ·Is it your understanding that you

·3· ·are the assistant treasurer for any legal

·4· ·entity that is within Saint-Gobain

·5· ·Corporation?

·6· · · · · · ·MR. SEIDEN:· Objection, foundation.

·7· · · · · · ·You can answer.

·8· · · ·A.· · Yes, that is my understanding.· My

·9· ·title is assistant treasurer with all legal

10· ·entities in North America.

11· · · ·Q.· · Okay.· Have you heard -- terms that

12· ·have been used in this bankruptcy proceeding

13· ·to reference certain entities are "Old CT"

14· ·and "New CT."· Have you heard of those terms

15· ·before?

16· · · ·A.· · Yes, I have.

17· · · ·Q.· · Am I right Old CT is -- was

18· ·CertainTeed Corporation?

19· · · ·A.· · Yes.

20· · · ·Q.· · And New CT is CertainTeed LLC?

21· · · ·A.· · Yes.

22· · · ·Q.· · You are -- well, were you -- let's

23· ·go through the definitions first.

24· · · · · · ·Have you also heard of a

25· ·CertainTeed Holding Corporation?
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·1· · · · · · · · · · · D. Melroy

·2· · · ·A.· · Yes, I have.

·3· · · ·Q.· · Can we agree if I refer to that as

·4· ·CT Holding during this deposition, I'm

·5· ·referring to CertainTeed Holding Corporation?

·6· ·Could we have that understanding?

·7· · · ·A.· · Yes, we can.

·8· · · ·Q.· · And then DBMP is the debtor in this

·9· ·bankruptcy, DBMP LLC.· Can we have that

10· ·understanding?

11· · · ·A.· · Yes.

12· · · ·Q.· · So, for -- were you the assistant

13· ·treasurer for CertainTeed Corporation -- or I

14· ·will start using the definitions -- Old CT?

15· · · ·A.· · Yes, I was.

16· · · ·Q.· · And was that from the time of your

17· ·start of your employment in, I believe you

18· ·said 2008?

19· · · ·A.· · Yes, it was.

20· · · ·Q.· · And so, am I to understand that you

21· ·and Mr. DiNenna were the assistant treasurers

22· ·for Old CT from at least the time you started

23· ·this employment until the end of the entity,

24· ·to the time the entity dissolved?

25· · · ·A.· · I was, yes.· Mr. DiNenna became an
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